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PREFACE

Dear readers,

In front of you is the Thematic Collection of Papers presented at the International Scientif-
ic Conference “Archibald Reiss Days’, which was organized by the Academy of Criminalistic
and Police Studies in Belgrade, in co-operation with the Ministry of Interior and the Ministry
of Education, Science and Technological Development of the Republic of Serbia, National Po-
lice University of China, Lviv State University of Internal Affairs, Volgograd Academy of the
Russian Internal Affairs Ministry, Faculty of Security in Skopje, Faculty of Criminal Justice
and Security in Ljubljana, Police Academy “Alexandru Ioan Cuza® in Bucharest, Academy of
Police Force in Bratislava and Police College in Banjaluka, and held at the Academy of Crim-
inalistic and Police Studies, on 10 and 11 March 2016.

The International Scientific Conference “Archibald Reiss Days” is organized for the sixth
time in a row, in memory of the founder and director of the first modern higher police school
in Serbia, Rodolphe Archibald Reiss, PhD, after whom the Conference was named.

The Thematic Collection of Papers contains 165 papers written by eminent scholars in
the field of law, security, criminalistics, police studies, forensics, informatics, as well as by
members of national security system participating in education of the police, army and other
security services from Belarus, Bosnia and Herzegovina, Bulgaria, China, Croatia, Greece,
Hungary, Macedonia, Montenegro, Romania, Russian Federation, Serbia, Slovakia, Slovenia,
Spain, Switzerland, Turkey, Ukraine and United Kingdom. Each paper has been double-blind
peer reviewed by two reviewers, international experts competent for the field to which the
paper is related, and the Thematic Conference Proceedings in whole has been reviewed by five
competent international reviewers.

The papers published in the Thematic Collection of Papers contain the overview of con-
temporary trends in the development of police education system, development of the police
and contemporary security, criminalistic and forensic concepts. Furthermore, they provide us
with the analysis of the rule of law activities in crime suppression, situation and trends in the
above-mentioned fields, as well as suggestions on how to systematically deal with these issues.
The Collection of Papers represents a significant contribution to the existing fund of scientific
and expert knowledge in the field of criminalistic, security, penal and legal theory and prac-
tice. Publication of this Collection contributes to improving of mutual cooperation between
educational, scientific and expert institutions at national, regional and international level.

The Thematic Collection of Papers “Archibald Reiss Days”, according to the Rules of pro-
cedure and way of evaluation and quantitative expression of scientific results of researchers,
passed by the National Council for Scientific and Technological Development of the Republic
of Serbia, as scientific publication, meets the criteria for obtaining the status of thematic col-
lection of papers of international importance.

Finally, we wish to extend our gratitude to all the authors and participants in the Confer-
ence, as well as to all those who contributed to or supported the Conference and publishing of
this Collection, especially to the Ministry of Interior and the Ministry of Education, Science
and Technological Development of the Republic of Serbia.

Belgrade, June 2016 The Programme Committee
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REMEMBRANCE OF DR ARCHIBALD REISS -
MESSAGE OF PEACE BASED
ON THE LESSONS LEARNED

As former Ambassador of Japan to the Republic of Serbia and the President of the Japa-
nese-Serbian Society, it is my honour and pleasure to represent Japan at this Sixth Interna-
tional Conference “Archibald Reiss Days” in Belgrade. It is also my honour to be given the
opportunity, thanks to kind suggestions and recommendations of H. E. Mr Nenad Glisi¢,
Ambassador of Serbia to Japan, to join you in remembrance of Dr Archibald Reiss and his
contribution to the investigation of the war crimes committed in the World War I. As a prom-
inent forensic scientist and a man of tremendous professional and personal authority, report-
ing of Dr Reiss on atrocities in Serbia during the World War I contributed generally to the
public perception of the role of civilians and the meaning of war crimes.

The suffering of civilians in war is also what my country and specifically people of Hi-
roshima and Nagasaki experienced in August 1945 following an atomic bombing. Last year
marked the 70" anniversary of the atomic bombing of Hiroshima and Nagasaki. Both of these
cities led a normal, although it was a wartime one, life with the warmth of family, the deep hu-
man bonds of community, traditional festivals heralding each season, as well as rural scenery
such as rivers, fields and hills where children played around. They all disappeared instantly
when a single atomic bomb struck Hiroshima at 8:15 a.m. on 6 August and in Nagasaki at
11:02 a.m. on 9 August 1945 and reduced these two cities to a ruin.

Let me quote some of the words by the mayors of both cities.

“Below the mushroom-shaped cloud, a charred mother and child embraced, countless
corpses floated in rivers, and buildings burned to the ground. Tens of thousands were burned
in those flames. Those who managed to survive, their lives grotesquely distorted, were left to
suffer serious physical and emotional aftereffects compounded by discrimination and preju-
dice. Children stole in order to survive. The suffering still continues.

Meanwhile, in our world there still exists more than 15,000 nuclear weapons, and poli-
cymakers in the nuclear-armed states remain trapped in egocentric thinking, repeating by
world and deed their nuclear intimidation. We know how many incidents and accidents that
have taken us to the brink of nuclear war or nuclear explosions. Today, we are threatened by
nuclear terrorism.

I would therefore like to use this occasion to repeat once again strongly the peace message
from Hiroshima and Nagasaki - as long as nuclear weapons exist, anyone could become a
victim of an atomic or hydrogen bomb at any time. If that happens, the damage will reach
indiscriminately beyond national borders. Therefore, I call on everybody, all people of the
world, to listen carefully to the words of A-bomb victims and to contemplate the nuclear
problem as their own. The greatest power to realize a world without war and without nuclear
weapons lies inside each of every one of us.

Renew your determination and let us work together with all our might for the abolition of
nuclear weapons and the realization of lasting world peace”

It is my heart-felt wishes that these messages will reach the every corner of the world.
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Before closing tis statement, I would like to reiterate that the Government of Japan has
been taking an initiative of sponsoring a United Nations General Assembly resolution for the
total elimination of nuclear weapons. Last year on 7 December, the resolution titled “United
action with renewed determination towards the total elimination of nuclear weapons” was
adopted. It was supported by as many as 166 countries, but 16 countries abstained and three
countries voted against.

I would like to add that I am not an expert on criminology and police science, but I
thought I should have something to present to this Conference and made an interview with
Dr Yutaka Harada, Director of the Department of Criminology and Behavioural Sciences of
the National Research Institute of Police Science of Japan. I will be leaving the summary of his
study called “Utilizing the Latest Satellite Positioning Technology for Effective and Substantial
Safety Promotion Activities Led by Local Residents” with the organizers to share should there
be any interest.

Thank you.

Mr Tadashi Nagai
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Abstract: The work of Dr. Archibald Reiss during the World War I is analyzed in the
paper, as the forensic scientist, who comes to Serbia with the task to verify allegations
of war crimes committed by the Austro-Hungarian army in Serbia over civilians.
Performing his work in accordance with the highest standards of the criminological
ethics, additionally informing world community on the results of his work that
was of immeasurable use for the Serbian side in WWI, this Swiss soars above the
professionalism of the vocation and decides to become a volunteer in the Serbian
army, wanting to confront in a military manner the crimes of his ethnic compatriots
(and not only them) over the Serbian people. In this way, he excells the obligation of
professional ethics and by his sublime acts reaches the highest moral virtues.

Keywords: Archibald Reiss, World War I, professional ethics, moral virtues.
Neutrality is not possible when facing crime
R. A. Reiss’

INTRODUCTION

We are not going to deal in this paper with facts regarding Rudolph Archibald Reiss
D.Sc. (Rudolph Archibald Reiss, 1875-1929), since his contributions for both forensic science
and police organization, as well as participation in the World War I are mainly well known.
Enough time has passed and almost all the material regarding this Swiss of German origin
translated to Serbian language to the greatest extent has become well known and available to
everyone. In this paper, we will try to research something else. Firstly, we are interested in to
what extent the fact that he was a German of half-Jewish origin influenced Archibald Reiss
to accept the invitation sent by Serbian government to investigate atrocities perpetrated on
Serbian civilians by his compatriots. Secondly, did he perform that job impartially, according
to the ethical rules of the profession, regardless the fact that he was very much engaged in
publishing his findings in various magazines throughout the world. Namely, simultaneously

1 Paper is the result of the work also on the project I 47023 “Kosovo and Metohija between National
Identity and Euro-integrations”, financed by the Ministry of education, science and technological
development of the Republic of Serbia.

2 uros-s@eunet.rs

3 Archibald Reiss started his lecture in the Sorbonne with this sentence, on the topic “On behavior of
Austro-Hungarians in Serbia, which they invaded”, held in the beginning of 1916. See Rudolf Archibald
Reiss, What I have Seen and Experienced during Great Days (Belgrade: Mladost turist, Itaka, 1997), 68.
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with the investigation of the crimes of the Austro-Hungarians, Bulgarians and Germans, he
accepted to be a war correspondent for newspapers published in Switzerland, France and
the Netherlands: Gazette de Lausanne (Lausanne), Le petit Parisien (Paris) and De Telegraaf
(Amsterdam). Regarding the attitudes of many contemporary intellectuals, such an act would
disqualify him regarding the objectivity of the revealed forensic findings. Finally, the fact that
Reiss was not only a neutral investigator but also that he expressed his attitude by joining the
Serbian army as a volunteer, we shall consider his activities in the light of the famous Haber-
mas’s (Jiirgen Habermas, 1929- ) distinction between ethical and moral norms.

Attempting to resolve the first part of our research, we quote what Reiss himself wrote in
this regard exactly one century ago: “Serbians were accusing the Austro-Hungarian invasion
army for terrible crimes, but the public, especially in neutral countries, remained skeptical. I
admit that even the wording of the Serbian accusations did not convince me. However, receiv-
ing the invitation from the Serbian government, I considered that it was my duty to respond
to it. Is it not a duty of an honorable man to publish atrocities if they had been performed
really methodically and to prove, if only individual cases are concerned, that the whole army
cannot be responsible for the crimes of few villains, examples of which unfortunately existing
in all nations™. Therefore, at the beginning of the war Reiss himself had doubts whether it
was possible that a European, civilized state made such crimes like those reported in the press
in Switzerland. Besides, as a criminology specialist he had no prejudice, but considered that
the truth should be revealed, starting from a presumption that crimes, even if committed,
were performed individually and not planned, systematically, by command, so that the whole
Austro-Hungarian army should not be deemed responsible for them. Therefore, Reiss started
from the contemporary principle of criminal law, the principle of individual responsibility for
a committed crime, even pointing out that perpetrators of such war crimes, which were indi-
vidual, might be “found by perplexity in all nations™. At the time when in Switzerland he was
reading the reports from battlefields, he could not imagine that the issue was on organized
and systematical, planned crimes perpetrated against the Serbian people. On the contrary, it
seemed that he was willing to accept the thesis that crimes were perpetrated as exceptions.

However, a general attitude of Reiss regarding the World War I must be considered. He
accused Austrians and Germans, with no doubts, for the outbreak of the war, evidencing
their preparations for the war even before the Sarajevo assassination. This evidence of Reiss —
written down in the book of his reminiscences “What I have Seen and Experienced in Great
Days” from 1928 - today has a special importance. Namely, a century after the outbreak of
World War I, the revisionist historiography tries to transfer the blame for the breakout of this
war to Serbia, reducing the obvious responsibility of Austro-Hungary and Germany.” This

4 Rudolphe Archibald Reiss, How Austro-Hungarians fought in Serbia (Odesa: Typography of South-
Russian stock company, 1916), reprint published in the monograph Archibald Reiss, Atrocities over
Serbs in Great War (Belgrade: Svet knjige, 2014), 37

5 Here we cannot resist to compare the comprehension of Reiss with comprehension of so-called Hague
Tribunal (ICTY) that started from the just opposite presumption: establishing so-called “command
responsibility” and “joint criminal attempt”, for which the highest state (political) leaders of FRY, Serbia,
Republic of Srpska and Republic of Srpska Krajina have been accused, as well as the highest command
military-police staff. Analysis of accusations inevitably leads to conclusion on collective guilt of one
people — Serbian - for crimes perpetrated in the area of the former Yugoslavia, which is also visible from
the years of penalties to which Serbian leaders were convicted. “The tribunal has sentenced 60 Serbs to
925 years of imprisonment, not counting another four sentenced for life imprisonment. Ten Croats have
been sentenced to 145 years of imprisonment, three Muslims to eight years and one Albanian to 13 years
of imprisonment”. Politika (Belgrade: Politika, 9.12.2012/).

6 How proud he was on his contribution to truth and Serbian struggle for freedom is shown by the
affiliation of Reiss, the doctor of forensic science and the professor of the University in Lausanne, stating:
“Brevetted captain of Serbian army”.

7 The most famous example of such a false pretense of history is the monograph of the professor at
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makes his biographical work current even today, while he simultaneously, even more than 80
years from his death, helps Serbia to be saved from false accusations by evidencing the truth.
“Deeply disappointed with the results of the Balkan wars from 19112 and 1913, the Austrians
living in Switzerland were not hiding the disappointment and were looking for the cure for
this situation in just one winning war against Serbia, which they considered to be intolerable.
Therefore, a few months before the Sarajevo assassination, the Austro-Hungarian consul in
Lausanne, a wealthy hotel owner at the time, and an intelligence agent during the war who
later died in the greatest misery, told me one evening: ‘Listen, the situation with us in Austria
is unbearable. The world is nervous, discontented, humiliated. Only a winning war can get us

8

out of this condition’

When the war started, Switzerland was neutral, but crowded with foreign intelligence
agents. Reiss was relieved from the military service, but as a forensic scientist, a “technical
policeman” as he defined with his own terminology, he wanted to put his knowledge in the
service of preservation of Swiss neutrality. He made himself available to the General Staff for
counterintelligence jobs, conditioning that he should be in charge of Austrian and German
agencies, since “he was for the allies with all his heart”, which was accepted. He pointed out
that several successful actions were performed in that field, but when these should be final-
ized, the Chief of General Staft in Bern, colonel Sprecher, “whose Austro and Germanophilia
was known for the whole world™, would always stop them. Realizing that his work was inef-
fective, he resigned from this service, intending to offer his services to the allies. “It was all the
same for me if they would use me to carry biers or in service of the French counterintelligence
- with my poor health I could not hope to be received as a soldier in battle — just that I can
cooperate, even to the smallest extent, on what [ was considering then and still consider today
as defense of rights and freedom™°. However, the negotiations regarding the Reiss™ activity
within the lines of the allies remained unfinished, but an invitation of Serbian Government
soon followed, to come to Serbia as an independent investigator.

Therefore, a completely clear answer can be given to our first issue. Reiss was not such
a Serbophile before the outbreak of World War I. He even could not believe that his ethnic
compatriots were performing such crimes for which Serbia was accusing them. Therefore, the
invitation from Serbian Government to investigate the crimes was a professional challenge for
him, the opportunity to witness the truth. Although having doubts about the organization of
the crimes, trying to observe them as individual excesses that exist in every army, he consid-
ered that as a criminology expert he was obliged to investigate the accusations. To establish
the truth at the spot by using scientific methods. He considered that to be his obligation,
bounded by the ethics of the profession. The truth as a virtue was above the ethnic affilia-
tion for him. On the other hand, Reiss was obviously against war. Having had the knowledge
about preparations of Austro-Hungary and Germany for war, even before the assassination of
Franz Ferdinand, he had no doubts regarding the preferences between the encountered sides.
Having had the dependable knowledge about who was preparing for war, and understanding
the causes, he opted for the side that was defending “the right and the freedom”; actually, he
did not want to support the politics that jeopardized those values under any circumstances.

Reiss had problems because of such an attitude, even in German cantons of neutral Swit-
zerland. The newspapers Neue Ziircher Zeitung published in October 1915 an anonymous
letter in which he was accused for betrayal of his origin, that he was a “hunter for medals’,
that the Government of the Kingdom of Serbia paid him for the job he was performing, etc.

the University of Cambridge Dr Christopher Clark The Sleepwalkers: How Europe Went to War in 1914
(Smederevo: Heliks, 2014)

8 Rudolphe Archibald Reiss. What I have Seen and Experienced During Great Days, 15

9 Ibidem, 17

10 Ibidem, 18
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Reiss responded to all this in public that it was true that he was partly German and that he
did not forget that his great grandfather was a Jew, “one of those persecuted by the Germans,
the authors of anti-Semitism”. He further pointed out that he accepted Switzerland as his
motherland, the country to which he had come for healing and in which he was educated
and socialized, accepting in that way, since he lived in the Roman canton Vaud (Le Canton
du Vaud), the French spirit of freedom and democracy, expressing the admiration for France.
Regarding the accusations that he had any benefits from his investigation at the request of the
Serbian Government, Reiss responded: “The government of this country wanted to pay me
for this job, or at least to reimburse the expenses. I have refused all that and have said that it
would be infra dig to take a single cent. Moreover, since I was the correspondent of the news-
papers Petit Parisien, the wealthiest newspapers in France, I requested my fee, intended for the
French-Serbian orphanage, to be delivered to the Serbian representative in Paris™'.

Regarding the other issue - if and in which extent Reiss observed the rules of the profes-
sion, especially the ethics of the profession, we find the answer in his official reports, reports
of a war correspondent and biographical material that appeared later. “I swore to tell ‘truth,
nothing but the truth’ Now, ten years after the end of the war, I can state that I have not trans-
gressed my oath™2

Reiss was originally invited to make an “inquiry” about crimes of Austro-Hungary over
Serbs in the summer 1914; staying with the Serbian army during the whole war, he made a
complete report on crimes of Austro-Hungarians, Germans and Bulgarians during the war,
and his records were used as findings of expert about crimes of occupants in Serbia and their
violation of the international war law at the peace conference in Paris. Reiss himself describes
how he was working on collecting the data for his reports: “Therefore, I went and arranged
my questionnaire with necessary caution. I was not satisfied with interrogation of hundreds of
Austrian prisoners and hundreds of witnesses; I went to the venue, sometimes in the middle
of grenades, in order to take care of everything that was possible to establish. I was open-
ing crypts, examined corpses and wounded, visited bombarded towns, entered into houses
and there performed a technical questionnaire according to the most scrupulous method;
in short, I did everything in order to establish and verify the facts exhibited in this work™>.
In his report for the Gazette de Lausanne that was published on 16 October 1914, he wrote:
“I heard terrible details from the lips of Austrian prisoners, but I will not pass them today. I
prefer, as the man who is used to look for material evidences for crimes, to go in the venue
and conduct investigation myself”'*. From Reiss’ texts, it can be concluded that he was using
all the methods and techniques known at that period in criminology, in order to establish the
facts. Being the specialist for criminology of the world class surely helped him in performing
this job. Regarding the methods of data collection, he was using: the method of interrogation
(war prisoners, citizens, witnesses, soldiers, field marshals) — both techniques: questionnaire
and interview, criminal expert opinion (ballistic expert opinion, exhumation, autopsy, inves-
tigation on the spot), taking photographs for criminalities (Reiss was the first in the world to
introduce photograph into criminalities), analysis of document content (written document,
photograph), observation and observation with participation - the type observer-partici-
pant®. He was trying to materially document each of his findings. Moreover, what is of a
special importance - to inform the public about it immediately. Reiss was not waiting to sub-
mit an official report, but he, as the war correspondent of the already mentioned magazines,

11 Dr Archibald Reiss, War Reports from Serbia and from Salonika Front: Unpublished Texts in Serbian
Language (Belgrade: Geopolitika, 2014), 144-147

12 Rudolphe Archibald Reiss. What I have Seen and Experienced, 24

13 Archibald Reiss, Atrocities over Serbs in Great War, 37

14 Dr Archibald Reiss, War Reports from Serbia and from Salonika Front, 17

15 V. Vojin Milic, Sociological Method (Belgrade: Zavod za udzbenike, 2014), 440-441



8 Uros Suvakovic

was informing the world about the atrocities as soon as he acquired the knowledge about
them. In this way, by informing the world, he was trying to act preventively - if atrocities
were revealed, maybe systematic commitment would stop. For example, in 1916 in his work
“How Austro-Hungarians Were Fighting in Serbia” he reported on Austrian use of forbidden
ammunition against Serbs. However, he informed the public about this even on 19 October
1914, as soon as he cognized this fact, also for the Gazette de Lausanne: “They use these bul-
lets against enemy troops, while wounds made by these bullets are terrifying. If they hit arms
or legs, amputation is unavoidable, and if the bullet hits head or body, death is inevitable... I
will not describe how wounds look like, I will just say that they are terrifying. We have opened
those bullets here and I am personally in possession of the one. It looks like an ordinary bullet
from the outside, but when the bullet is opened, it is visible that its outside part is made of full
lead. Then comes a cylinder filled with compressed black powder, mixed with small amount
of aluminium. Closed bottom of this cylinder contains a small percussion cap with mercury
fulminate, and behind, in a slider, there is a pointed striker. If a fired bullet hit on an obstacle,
e.g. a bone, the striker hits the cap and it triggers explosion of the powder, therefore, explosive
bullet is the issue with excellent characteristics, used before only for hunting pachyderms”™.
Furthermore, he indicated the Austrian State factory where these bullets were produced, in
which packing, which troops were supplied with them, with their photograph and graphical
illustration of their structure. Therefore, Reiss was performing ballistic expert’s report of this
forbidden, inhumane ammunition, previously used only for hunting animals and recorded
his findings. When writing about the Austro-Hungarian rush in Macva, he described the
situation when civilians (stating their names) had hide in the house of Dragomir Marinkovic
from Lipolist, which was one of a solid-built for that period. The ten of them. Austrian army
passed in their reverse, fired through windows and shot even five hidden people, 10-60 years
of age. Reiss performed a ballistic expert’s report. “I have ascertained that the shots were fired
into the house from without through closed windows. Therefore, the possibility of firing from
the inside of the house is excluded”". Reiss established by a criminal investigation on the spot
that an Austrian punitive expedition had burnt alive a wounded man in Prnjavor’®. In the
same manner, by a criminal investigation on the spot, but also being present in person during
one of the bombardments, he ascertained use of shrapnel when bombarding Belgrade. Since
Belgrade was an open city and that there was no army in it, Reiss concluded: “Using shrapnel
in destruction of Belgrade might mean that they sought to strike at the civil population of
Belgrade. They had killed twenty five persons and wounded one hundred and twenty six. Out
of this number, four persons had been killed by shrapnel, while thirty seven were wounded””.
Reiss also drew attention to violation of international laws and war conventions by Austrian
bombardment of open (defenseless) cities, like Belgrade. Analyzing the targets of the Austrian
bombardment of Belgrade, he indicated that “among these buildings there are also some that
are, according to the war conventions and international conventions, almost sacred: the Uni-
versity, the National Museum, etc. Oddly even more: regarding the condition of these build-
ings of Science and Art, these were targeted with much more destructive rage than the others
were. I have rarely seen in my life such sad scenes like destroyed lecture halls or the Physical
Science cabinet. However, there are only 60 State buildings affected by bombardment, while
there are 640 private houses and, this should be remembered, the majority of private houses
is not in the proximity of State buildings. A conclusion may be driven that they deliberately
sought to destroy the city as much as possible™.

16 Dr Archibald Reiss, War Reports... 18-19
17 Ibidem, 35

18 Ibidem, 36

19 Ibidem, 22

20 Ibidem
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Even at the beginning of the war, Reiss has published in the Swiss Gazette de Lausanne the
excerpts from the Order for action towards Serbian citizens of the Command of the 9% Corps
of Austro-Hungarian Army*'. In his newspapers report, Reiss gives just excerpts from this
instruction, in order to illustrate with what brutality Austro-Hungarian troops had to con-
quer Serbia*. During the war, this order has been misused in great number of situations that
Reiss described for performing atrocities over Serbian citizens. The instructions about taking
hostages when going through a village has been misused even at the entrance of the next vil-
lage: they should dispose of the previously taken hostages. Reiss indicates that to release them
was the simplest, but since every person, according to the same order, encountered outside a
village should be considered to be “war band”, they were simply - killed. “Therefore, for the
defense from that dangerous ‘guerilla’ of 10 or of 75-80 years of age, as well as from ‘women
guerilla’ of 60 years of age, they would simply shoot or hang them’®. Albanian guerilla also,
fighting on the side of Austria against Serbs, was misusing a similar order, for organized kill-
ing of Serbian inhabitants in the territory of Kosovo and Metohija. Reiss reported on this,
collecting material evidences for his reports.

Reports of Archibald Reiss are not just abstract, quantitative. Namely, his descriptions are
also qualitative: except for the facts on committed crimes and the number of victims, he testi-
fies also on cruelty of the committed crime. He writes about atrocities near Prnjavor, about 32

21 The document is kept in the Military Archive, the Archive of the Kingdom of Serbia Army, the fund
of the Headquarters staff, k-1, reg. no. 8/1. In extenso is published as enclosure in Rudolphe Archibald
Reiss Atrocities over Serbs in Great War, 345-349

22 “The war is taking us into a country inhabited by a population inspired with fanatical hatred
towards ourselves, into a country where assassination, as the catastrophe of Sarajevo has again shown,
is condoned even in the upper classes... In dealing with a population of this kind all humanity and
kindness of heart are out of place, they are even harmfull... I therefore give orders that, during the
entire course of war an attitude of extreme severity, extreme harshness, and extreme distrust is to be
observed towards everybody... To begin with, I will not tolerate those non-uniformed, but armed men
of the enemy country, whether encountered singly or in groups, should be made prisoners. They are to
be unconditionally executed. (The Austrians were well aware that Serbian soldiers of the Third Levy, like
our landsturm, were never uniformed (remark A. Reiss).) Who shows compassion in such cases, will be
severely punished... In any case, soldiers should immediately take a few hostages to protect themselves
(priests, teachers, people of good standing, etc). In traversing a village, they are to be brought, if possible
to a passage en queue and if a single shot is fired at the troops in that village, they should be summarily
executed... Village inhabitants should be informed immediately to hand over all weapons and that
search will be performed. Each house in which weapon is discovered will be destroyed. If householder
is not found, the first inhabitants that appear will be taken and they will be requested to say who the
householder is and where he has disappeared. If it is clear that they refuse on purpose to say, they will
be hanged... Every inhabitant encountered in the open is to be considered the member of a band, which
has concealed its weapons somewhere: we have no time to look for it. These people are to be executed if
they appear even slightly suspicious”, Rudolphe Archibald Reiss, War Reports... 30-33

23 Ibidem,34

24 “T have in my files the photographs of victims from this case. Police officers, by chained ‘guerilla,
show bullets, bombs and ‘discovered’ weapons. On this occasion, I will mention just one statement of the
Austrian police officer, Dusan Todorovic, age 31, from Zagreb, infantry sergeant of the 25" Hungarian
Regiment: ‘Globocnik, Edler von Vojka was general-major in Mitrovica and had under his command
an Albanian local battalion. This battalion had the task to clear the province from bandits, but as I have
already said, just those Albanians were the greatest bandits. They were pillaging villages and killing Serbs
in them, reporting later that the Serbs were ‘guerilla. For example, they were reaching to a Serbian house
and asking for water from householder. The farmer goes for water accompanied by a soldier, who would
leave his rifle. Then others would come, taking the rifle and accusing the farmer for possession of firearms.
He would uselessly defend himself claiming that the rifle belonged to the soldier that went for water with
him. He would be shot regularly and Albanians were reporting that they had found a ‘guerilla’ armed
with a rifle and executed him. In order to kill Serbian civilians in such a manner, Austro-Hungarian
military authorities alluded to the decision of the commander in chief from 28 February 1916 regarding
the possession of weapon, ammunition and explosives, as well as to the decision of the same subject from
23 August 1916” Rudolphe Archibald Reiss Atrocities over Serbs in Great War, 286-287
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killed inhabitants from Ivan Selo and 109 shot, 11 killed and 5 hanged inhabitants of Prnjavor
in Lesnica. Referring to the evidence of a witness who described the manner of shooting,
when 109 victims were aligned at the edge of a joint grave and soldiers that were shooting
were opposite to them, Reiss concludes the following: “The whole group rolled down to the
grave and other soldiers filled the grave with soil without waiting to see whether all were
dead or only wounded. It is certain that many of them were not mortally wounded, some of
them maybe were not wounded at all, but were pulled down to the grave by others. They were
buried alive! Another group of prisoners was brought during this shooting with many women
among them and when the others were shot, the executioners forced poor people to shout:
‘Long live Francis Joseph!”?. Reporting on the atrocity in Ivan Selo, where inhabitants were
informed in advance by the duke Vuk that they should flight, but did not listen and therefore
perished, Reiss cynically but truly determines that “Austro-Hungarian ‘kulturtreger’ left in

this village only graves, burnt houses and raped women™.

Reiss accuses Austro-Hungary for another form of war crime, specific regarding the man-
ner of commitment: using biological weapons. Namely, Serbian army had many sick from
typhus, including those captured by Austro-Hungarians. Franc Joseph’s government directed
those captives to Bulgaria, where, of course, they spread this severe infective disease. Bulgaria
has not entered into the war yet and Reiss indicates that sending of sick people was performed
“with the political goal that is not hard to guess™.

His powers of observation, establishing facts and their proper qualifications have not be-
trayed him even later during the war. On 13 December 1916 he recorded the consequences
of Bulgarian-German bombardment of Bitola. Bitola has been already proclaimed an “open
city” and as such, it was under the protection of the international war law. “I occasionally
come across a stretcher, carried by the two, where a bloody body of a woman or a child lays,
accompanied by few sad relatives. These are the victims of disobedient Bulgarian-Germans to
war contracts and laws. .. I found a great pool of blood in a cellar. A mother with three children
found shelter there. One nurseling was on her breast and two little ones were happily hiding
in her skirts. She settled them saying that they were safe in the cellar, until a 210 grenade came
to extinguish the four innocent lives... The result of the day was: one Italian soldier dead, one
Serbian soldier wounded, a dozen of women and children killed”*. Reiss writes again in 1917
about the new suffering of Bitola and victims among civilian inhabitants. He points out that
there were no excuses for Bulgarian bombardment of this city, since there was no artillery in
the city according to the Reiss’ testimony. Artillery was placed at city perimeter, like before,
which was well known to the aggressor. However, it did not stop the atrocities of the 17 August
1917 caused by Bulgarian bombardment: “Eight persons were burnt, twenty six were wounded
by fire and twenty two killed by grenades. Only four soldiers were among the victims, burned
when they tried to save children. Old mother of the Romanian professor Georgi and his little
daughter were buried by ruins of their house. In this way, seven hundred houses were captured
by fire”®. With these lines, Reiss was among the first researchers of conflicts in the world who
indicated the change of war character, regarding the victims of war: belligerents did not care
anymore for civilian victims and, as we can see from his descriptions, they directly and con-
sciously caused them by bombardment of open cities, although it was completely opposite to
the Hague Convention regarding the war laws and conventions in the land (Article 25 of the
Regulation)®. He explicates this: “Austro-Hungary leads an ‘integral war’, i.e. it wants to exter-

25 Rudolphe Archibald Reiss, What I have Seen and Experienced During Great Days, 57

26 Ibidem

27 Rudolphe Archibald Reiss, What I have Seen and Experienced During Great Days, 69

28 Rudolphe Archibald Reiss, Letters from Serbian-Macedonian Front, 50

29 Ibidem, 100

30 Vesna Knezevic-Predic, Sasa Avram, Zeljko Lezaja (ed.), Sources of Humanitarian Law (Belgrade:
Faculty of Political Sciences, Red Cross of Serbia, International Committee of Red Cross, 2007), 311
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minate the complete Serbian people, not only their soldiers™'. The consequence was that in the
World War I there were more civilian than military victims were for the first time in the history
of modern conflicts; World War II only confirmed the tendency that lasts until nowadays.

Since Reiss was not only recording war atrocities but also informing the world public
about them, he was constantly in a controversy regarding the truthfulness of declared state-
ments. Therefore, he recorded in Thessaloniki on 27 November 1916: “Here is a document in
front of me showing that we were right when speaking about outrageous Austro-Hungarian
atrocities. In a pocket of a German officer, killed at Bitola front, we have found a document
competent for itself, extremely compromising, as the most monstrous accusation against the
authority of ‘His virtuous catholic Majesty’. It is a postcard with the picture of hanging six
peasants in Krusevac, in Serbia. Six unfortunate peasants, with hands tied at their backs, hang
on six gallows. All around these shameless pillars German officers and soldiers, and especially
Austrian, look at the scene that is usually performed in secret and in privacy and peace within
a secret yard of prison. The expression of these spectators is what incriminates the most: their
faces express content and joy! What to say about the idea of these hangers to put this in a
postcard? Is it sadism or cruelty of an animal incapable to satisty its bloodiness? In any case,
such the acts dishonor their authors for good™

According to everything that we stated, as well as many other documents that we have
not used in this paper due to the limited space, there is no doubt that Reiss performed his
engagement of independent investigator as conscientiously as possible, strictly observing the
ethics and the rules of the criminalist science profession. He tried to criminally document
every atrocity that he recorded in the official reports. He succeeded in most of the cases. He
tried not only to document, but also to establish the causes that led to it. Surely, these causes
disproved his starting presumption before he had left Switzerland for Serbia that atrocities
were individual accidents. During his mission in Serbia, he was convinced that these were
performed in an organized, systematic manner and on order of the highest command of the
Imperial-Royal army. The term genocide did not exist in his period; however, according to
his descriptions of performed atrocities and war, military documents ordering them, there is
no doubt that Reiss would qualify them as such. Regarding his engagement as the war corre-
spondent, Reiss considered that as his duty. He considered that the world should be informed
about the truth at battlefield and he was sending his reports — adapted to journalist expression
- to distinguished foreign magazines from his period. Exactly this act of Reiss explains him
in the light of the engaged intellectual. He is not just an expert in the field of criminal science
recording atrocity and making the report about it; he is at the same time the intellectual that
considers that he must do everything in order to make available for public the truth he had
established by scientific methods. Publishing the scientific truth, Reiss gave the essential re-
spond to Austro-Hungarian war propaganda. The respond to which the whole propagandist
machinery of Central Powers, although trying very hard, could not parry. By this, he showed
in practice how an intellectual should behave and what the difference between an expert and
an intellectual was.

Reiss was eager to point out that he suffered no political pressures during his investiga-
tions of atrocities in Serbia, but on the contrary, he was enabled to investigate and document
them in the best possible manner. In case that, eventually, he was under such pressures, he
would have abandoned the participation in such an attempt. His attitudes regarding the need
of police depolitization clearly evidence this, presented in his work Contribution for Police

31 Rudolphe Archibald Reiss, What I have Seen and Experienced..., 43

32 Rudolphe Archibald Reiss, “Austro-Bulgarian-German Violations of War Laws and Rules: Letters
of One Practician-Criminal Scientist from Serbian Macedonian Front” in Rudolphe Archibald Reiss
Atrocities over Serbs in Great War, 256
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Organization®, in which he literally says that “Politics has nothing to do in the police”, but also
his later acts when he abandoned the state position in Serbia because of appointment to an
important position in the police of a man who, according to his opinion, had no professional,
criminal competences, but with party support.

The third issue that we consider here is connected with Reiss’ solidarity with Serbian army
and people and his act of joining the Serbian army as a volunteer. That act is certainly under-
standable and explainable considering the fact that Reiss was sharing the good and the evil
with Serbian soldier - peasant, that he crossed all the fronts, survived Albanian Golgotha,
Kajmakcalan and Salonika front* and entered into liberated Belgrade with Serbian army on
1 November 1918.

We have already established that Reiss acted with great cautiousness and complete ob-
jectivity in performing his professional expertise, using the highest knowledge and methods
known for the criminal science in that period. With that, he fulfilled obligation of the profes-
sional ethics: to public the truth to the world, to show his solidarity with victim, to fight for
the right for freedom of one small nation to which aggression of great power was performed.
Here we come to the important distinction between ethical and moral norms, mush later
established by Jirgen Habermass®. Each ethical value is special in itself, while moral norm
owes its status to verified universal meaning®. Ethical values characterize one community,
reflect what represents a common good for that community, its identifiable characteristic. In
that sense, e.g. a common good for criminal science profession is that community members
give truthful and objective findings, based on the highest achievements of the profession,
since in that way they provide credibility for them and their findings. However, moral norms
are the norms of higher level and have universal meaning. Moral values are connected with
the idea of justice. For example, it is just that every man and every people should be free; that
all men are treated equally, etc. Courageously telling the truth about the war in Serbia 1914-
1918, joining the Serbian army as volunteer, expressing solidarity with its struggle that he
has already established by scientific methods that it was just since it represented the struggle
for freedom and it respected, unlike Austro-Hungarians, norms of war law that were very
important to Reiss, he actually was fighting for the idea of justice. He outgrew the ethical
codex of his profession by this and raised himself to the example of the intellectual with the
best moral virtues. This gave him the right to stay in Serbia even after the end of the World
War [, to follow events in it and, in his political testament “Listen, Serbs!”, to warn it to moral
stumbles of its “intelligence” and political class®.

33 Rudolphe Archibald Reiss. Contribution for Police Reorganization (Belgrade: Geca Kon, 1920), 14

34 “When someone says that he is ‘Salonika warrior} his value in the eyes of almost all old warriors is
greater than that he has a distinguished position in peace”, Rudolphe Archibald Reiss, What I have Seen
and Experienced, 12

35 Jirgen Habermas. “On the pragmatic, the ethical, and the moral employments of practical reason”,
in J. Habermas (ed.), Justification and Application: Remarks on Discourse Ethics (Cambridge (MA): MIT
Press, 1993), 1-17

36 Jirgen Habermas. Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy. (Cambridge (MA): MIT Press, 1996), 259

37 See: Rudolphe Archibald Reiss. Listen, Serbs! (Gornji Milanovac: Decije novine; Belgrade: Historical
Museum of Serbia, Association of warriors from liberation wars 1912-1920 and descendants, 1997);
Uros Suvakovic. 2012. ”Topical Quality Of Archibald Reiss's Work ‘Ecoutez, les Serbes!" At Present
Day”. In Goran Milosevic (ed.) Archibald Reiss Days I. (Belgrade: Academy of Criminalistic and Police
Studies, 2012), 167-178



DR ARCHIBALD REISS IN WORLD WAR I: ETHICS
OF WORLD FORENSIC SCIENTIST AND SERBIAN WARRIOR 13

REFERENCES

1. Clark, Christopher. 2014. Mesecari: kako je Evropa krenula u rat 1914. [Sleepwalkers: How
Europe Went to War in 1914]. Smederovo: Heliks

2. Knezevic-Predic, Vesna, Sasa Avram, Zeljko Lezaja (ed.) 2007. M3eopu xymanmaptoes
npasa. [Sources of Humanitarian Law] Belgrade: Faculty of Political Sciences, Red Cross
of Serbia, International Committee of Red Cross

3. Milic Vojin. 2014. Couyuonowxu memod. [Sociological Method] Belgrade: Zavod za udzbe-
nike

4. Reiss, Rudolphe Archibald. 1916. Kako cy Aycmpo-Mahapu pamosanu y Cpbuju. [How
Austro-Hungarian Fought in Serbia] Odesa: Typography of South-Russian stock company

5. Reiss, Rudolphe ARchibald. 1920. IIpunoe 3a peopearusavujy nonuyuje. [Contribution for
Police Reorganization]. Belgrade: Geca Kon

6. Reiss, Rudolphe ARchibald. 1997. IIIma cam éudeo u nposxuseo y eenuxum oanuma. [What I
have Seen and Experienced During Great Days). Belgrade: Mladost turist, Itaka

7. Reiss, Rudolphe ARchibald. 1997. Yyjme, Cp6u! [Listen, Serbs!]. Gornji Milanovac: Decije
novine; Belgrade: Historical Museum of Serbia, Association of liberation wars 1912-1920
and descendants

8. Reiss, Rudolphe ARchibald. 2014. 3n0uunu nao Cpbéuma y Benukom pamy. [Atrocities over
Serbs in Great War]. Belgrade: Svet knjige

9. Reiss, Rudolphe ARchibald. 2014. Pamnu uzsewmaju us Cpéuje u ca Conyrckoe ¢pponma:
Heobjasmweny mexcmosu Ha cpnckom jesuxy. [War Reports from Serbia and from Salonika
Front: Unpublished Texts in Serbian Language]. Belgrade: Geopolitika

10. Suvakovic, Uros. 2012. “Topical Quality Of Archibald Reiss's Work ‘Ecoutez, les Ser-
bes!" At Present Day”. In Goran Milosevic (ed.) Archibald Reiss Days I. Belgrade: Academy
of Criminalistic and Police Studies

11. Habermas, Jiirgen.1993. “On the pragmatic, the ethical, and the moral employments of
practical reason’, in J. Habermas (ed.), Justification and Application: Remarks on Discourse
Ethics. Cambridge (MA): MIT Press

12. Habermas, Jiirgen. 1996. Between Facts and Norms: Contributions to a Discourse Theory of
Law and Democracy. Cambridge (MA): MIT Press

INTERNET SOURCES

13. ,Xmwmapny roguuHa 3arBopa 3a Cpbe y Xary“ [“Thousand Years of Imprison-
ment for Serbs in Hague”] IHonumuxa. 9.12.2012. Available at: http://www.poli-
tika.rs/scc/clanak/242549/%D0%A5%D0%B8%D1%99%D0%B0%D0%B4
%D1%83-%D0%B3%D0%BE%D0%B4%D0%B8%D0%BD%D0%B0-%D0%B7
%D0%B0%D1%82%D0%B2%D0%BE%D1%80%D0%B0-%D0%B7%D0%B0-%-
D0%A1%D1%80%D0%B1%D0%B5-%D1%83-%D0%A5%D0%B0%D0%B3%D1%83
[approached on 10.02.2016]



ARCHIBALD REISS'S CONTRIBUTION TO THE
ENFORCEMENT OF THE INTERNATIONAL
HUMANITARIAN LAW!

Tijana Surlan®
The Academy of Criminalistic and Police Studies, Belgrade, Serbia

Abstract: The aim of this paper is primarily to describe Reiss's investigation efforts
of war crimes during the First World War. Although focus on war crimes did not
occur for the first time in Reiss's work, it was for sure the first professional, forensic
and criminalistics investigation of war crimes, rather than an quasi-legal or political
report on what happened during the war. Reiss's reports were not set of arbitrarily
collected facts, but rather systemically gathered evidence, composed in accordance
with the International Public Law, i.e. its part International Law of Armed Conflicts
(International Humanitarian Law). As such it presents one of the important steps
in the further development of International Humanitarian Law and International
Criminal Law.

Key words: Report, criminalistics investigation of war crimes, International
Humanitarian Law, International Criminal Law

INTRODUCTION

During previous five “Archibald Reiss Days” Conferences in Belgrade we were writing
and listening about Archibald Reiss and his accomplishments a lot.* As his work was multidi-

1 This paper is the result of the research project: “Crime in Serbia and instruments of state response,
which is financed and carried out by the Academy of Criminalistic and Police Studies, Belgrade - the
cycle of scientific projects 2015-2019.

2 tijana.surlan@kpa.edu.rs

3 Sreten Jugovi¢, Darko Simovi¢, Dragutin Avramovi¢, Actuality of Reiss's Principles of Modern
Police, International Scientific Conference “Archibald Reiss Days”, Thematic Conference Proceedings of
International Significance, 2011, Volume I, pp. 69-76; Ivana Krsti¢-Mistridzelovi¢, Archibald Reiss and
the First Police School in Belgrade, International Scientific Conference “Archibald Reiss Days’, Thematic
Conference Proceedings of International Significance, 2011, Volume I, pp. 165-172; Svetlana Ristovi¢,
Establishing police education in Serbia and Contribution of Archibald Reiss, International Scientific
Conference “Archibald Reiss Days’, Thematic Conference Proceedings of International Significance,
2011, Volume I, pp.173-180; Uro$ V. Suvakovi¢, Topical Quality of Archibald Reiss's Work “ECOUTEZ,
LES SERBES!” at Present Day, International Scientific Conference “Archibald Reiss Days”, Thematic
Conference Proceedings of International Significance, 2012, Volume I, pp.167-178; Sreten Jugovic,
Darko Simovic, Dragutin Avramovic, Police Organisation in the Work of Archibald Reiss, International
Scientific Conference “Archibald Reiss Days’, Thematic Conference Proceedings of International
Significance, 2012, Volume I, pp.229-240; Zoran Jevtovic, Zoran Aracki, Archibald Reiss Propaganda
- Communication Influence on Conflict Paradigm Construction, International Scientific Conference
“Archibald Reiss Days”, Thematic Conference Proceedings of International Significance, 2013, Volume
III, pp.249-256; Ljubisa Mitrovié, The Strategy of Social Development and the Moral Unity of a People
as the Bases of Security - On the Relevance of Reiss’s Ideas on Justice, Concord and Patriotism of the
Serbian Nation - , International Scientific Conference “Archibald Reiss Days’, Thematic Conference
Proceedings of International Significance, 2013, Volume III, pp. 219; Ivana Krstic-Mistridzelovic,
Miroslav Radojicic, Report of the Inter-Allied Commission on Crimes Committed by the Bulgarians
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mensional, such were the papers dedicated to him. Still, there are plenty of opportunities and
needs to analyze his work and decide on the place that he deserves in the realm of science. Yet
again, for the paper that follows it should be cleared at the very beginning, that Reiss himself
as a scientist was neither dedicated nor working in the field of the International Humanitarian
Law. He found himself in a position to investigate massive war crimes, placing his work in the
framework of the International Humanitarian Law. My research is directed more towards the
overview of the impact that his international crimes investigation has made in terms of the
enforcement of the International Humanitarian Law.

For the introductory purpose I would like to offer yet another clarification. Term Interna-
tional Humanitarian Law paired with the name of Dr Reiss may sound dissonant — and that
could be stated with the proper reason. At the time when Dr Reiss lived and worked, term In-
ternational Humanitarian Law did not exist. It was coined after the Second World War and in
the narrow sense it marks normative framework of the four Geneva Conventions from 1949
and two Additional Protocols from 1977. In broader sense though, the term International
Humanitarian Law in modern International Law is used extensively, with the aim to cover
all norms regulating armed conflicts and with the aim to apply them and interpret primarily
in accordance with the principle of humanity. In the title of this paper, thus, modern term
is paired with the name of the classical investigator; contemporary approach to the norma-
tive framework with classical investigation methods. That, of course, is not due to ignorance
or incorrectness — quite the contrary. Reiss was the first criminal investigator to apply pure
criminalistics methods on the battlefield crimes. What is intriguing is finding out what kind
of impact, if any, Reiss's work has made for the enforcement of the Law on Armed Conflicts
and to the contemporary International Humanitarian Law and International Criminal Law.

The period of the First World War, when Reiss did his work, is marked with the first ever
organized action against war crimes perpetrators and against impunity of sovereigns and high
state officials.* The First World War was ended producing peace treaties with clauses obliging
states to establish international criminal courts that would prosecute war crimes. Although the
outcome of the war crimes prosecution attempts was poor, the overall outcome for the interna-
tional criminal justice values these first efforts.®

What is important for this overview and Reiss's role is the fact that normative framework
for the war crimes prosecution was exactly the same at the end of the First World War as it
was at the end of the Second World War. Both these periods are periods of forging of the in-
ternational criminal justice.

Reiss was a pioneer in the overall scope of disciplines that he was working on - among
them photography, criminalistics, police organization, police education, etc. The same can be
claimed for the enforcement of the International Humanitarian Law.

in occupied Serbia (1915-1918), International Scientific Conference “Archibald Reiss Days”, Thematic
Conference Proceedings of International Significance, 2015, Volume II, pp. 341-348

4 Tijana Surlan, Odgovornost kajzera Vilhelma II za Prvi svetski rat — medjunarodnopravni aspect,
Zivojinovic D. (ur.), Srbi i Prvi svetski rat 1914- 1918, Zbornik radova sa medjunarodnog naucnog skupa
odrzanog 13-15.juna 2014, Srpska akademija nauka i umetnosti (SANU), Beograd, 2015, pp.667-684.
5 Tijana Surlan, Zlocini u Prvom svetskom ratu — medjunarodnopravni aspect, u: Prvi svjetski rat —
uzroci i posljedice, Akademija nauka i umjetnosti Republike Srpske (ANURS), Naucni skupovi XXIX,
Odeljenje drustvenih nauka, Knjiga 32, Banja Luka, 2014, pp. 363-382.
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WAR CRIMES INVESTIGATION
MAIN FACTS ABOUT DR REISS

When the First World War started Rodolph Archibald Reiss was a professor with the reputation
of a influential criminologist. He studied chemistry at the Swiss University of Lausanne, as did
many German students in the late XIX century. From the very beginning of his studies, he
was especially interested in photography,. This attraction to photography was the foundation
for the development of his forensic career later on.®

After acquiring a PhD in chemistry, Reiss went to Paris to well-known Alphonse Bertillon
to get special training. 7 Bertillon developed the application of anthropometric method of
criminalistic registration and identification of identity of a criminal based on personal de-
scription. Bertillon's new ideas and new approach, made a huge influence on Reiss, being
crucial for his further orientation towards scientific policing. In the years to come Reiss him-
self wrote his first book Court Photography (La photographie judiciaire) published in Paris
in 1903, and Manuel du portrait parlé in 1905, both inspired by Bertillon’s ideas, and both of
them developing new methodological concept.

Reiss was appointed Associate Professor of Criminalistics at the University of Lausanne
(1906), where he held inauguration lecture entitled Scientific Methods in Judiciary and Police
Investigations (Les méthodes scientifiques dans les enquétes judiciaires et policiéres). During the
period of his teaching career Reiss developed many techniques used by the forensic commu-
nity to investigate all types of crimes. He advanced the use of photography to document crime
scenes and forensic evidence.

Reiss gained the reputation of a respected professor as a very young scholar, much due
to his new ideas, originality, new approaches to the sciences and ambition.” Publishing of
the book Thefts and Homicides (Vols et homicides) in 1911, has brought him even greater
reputation among world experts.® Within this book he presented techniques used by the sci-
entific police at the time to investigate, collect, and analyze evidence related to burglaries and
homicides. His last work in the field of criminalistics/crime investigation, Contribution to the
Reorganization of the Police (Contribution a la réorganisation de la Police), he wrote in French
in March 1914.°

As a promoter of modern criminalistics, Reiss was known as a lecturer in Austria, the
Netherlands, Belgium, Brazil and Russia, as well as a criminalist expert in courts in Swit-
zerland, France, Italy and Romania.’® Governments of many countries were sending their
experts to the scientific and professional training courses organized by Reiss, guided by the
idea of modernization of technical police and its staft.

Among the experts from all around the world Dusan Alimpic also studied in Reiss's
school in 1910. He was a criminalist and police officer from Serbia, the founder and the
Head of the Anthropometric Police Department of the Ministry of Internal Affairs. Dusan
Alimpic established personal relations with Dr Reiss, and soon their relation developed into

6 Academy of Criminalistic and Police Studies — 90 Years of Higher Police Education in Serbia, 2012, pp.7-9.
7 Zdenko Levental, Rodolph Archibald Reiss: criminaliste et moraliste de la Grand Guerre, L' Age
d'Homme, 1992, p.21; Jacques Mathyer, Rodolph Archibald Reiss: pionier de la criminalistigue,
Lauusanne, 2000.

8 As the first volume of Handbook for Scientific Policing Reiss held as his goal to publish Volume II.
Faux (Volume II. Contrefaits), Volume III. Identification (Volume III. Identification), and Volume IV.
Organisation de la Police Criminelle Moderne (Volume IV. Organization of Modern Criminal Police).
Unfortunately he didn't manage to accomplish this goal.

9 It was translated into Serbian in 1920 and in 1928 into Chinese language.

10 Zdenko Levental, Rodolph Archibald Reiss: criminaliste et moraliste de la Grand Guerre, L' Age
d'Homme, 1992, p.28.
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friendship. Minister of Interior Stojan Protic was thoroughly informed on that, and especially
on Reiss, his qualities, qualifications, science that he was developing, and also, as very im-
portant to him, about sympathies that Reiss was showing for Serbian nation." Reiss also had
close relation with Serbian Consul in Geneva, Nikola Petrovic and by that friendship he was
acquainted with Serbian people.'?

All these facts considering, Dr Reiss, formed a very specific professional relationship
with the Serbian MOI. At the very beginning of the First World War, Minister of Interior
Stojan Protic realised that Dr Reiss was capable of carrying out battlefield war crimes inves-
tigation, on atrocities committed against Serbs, at the very beginning of the First World War.
Thus, in September 1914 Reiss was officially invited by the Royal Serbian Government as a
neutral investigator to investigate war crimes.

It is very important to underline, for the purpose of the overall history of the International
Law on Armed Conflicts i.e. International Humanitarian Law and International Criminal
Law, that conducting criminal investigations of war crimes, especially battlefield war crimes
investigations was quite unknown at that period. Thus Reiss's accomplishment is even more
significant, both for himself as a professional and for the enforcement of the International
Humanitarian Law. For the purpose of clarification of his biography it would be correct to add
this accomplishment as another pioneer project that he successtully launched.

WAR CRIMES INVESTIGATION

At the very beginning of the First World War, which started in the territory of Serbia in 1914,
mass war crimes were committed by Austro-Hungarian and German Armies. Serbian Gov-
ernment reacted to war crimes immediately in terms of the International Public Law. Government
did not opt for reprisals or tu quouge approach, but rather for the legalistic approach - to conduct
an impartial and professional investigation, by an eminent professional, from neutral country. It
should be noted that sense and state of mind of Serbian Government was that war crimes
were not usual and expected accompanist of the war; and as such, that they were to be inves-
tigated and sentenced.

One can say — war is a nasty job it is expected, and in a way even usual way of conducting
the war. Yet again, at the time of the First World War, war was not an enterprise governed
by the pure will of the belligerents. Quite contrary - it was under the significant normative
framework of the law on war, developed in the corpus of customary international law and
codified at the end of the 19" century and at the very beginning of the 20" century, during
two Hague Conferences in 1899 and 1907."* One may say again — International Law is weak;
it is non-applicable; law as a phenomenon has no power to stop war or prevent war crimes.
However - one is for sure — law can punish. And at this point Reiss's work emerges, as well as
his role in the enforcement of the International Humanitarian Law.

Reiss accepted the invitation of the Royal Serbian Government to act as a neutral criminal
investigator and to investigate war crimes that occurred on the mass scale. He spent three
months in Serbia investigating war crimes - during September, October and November of
1914. From the overall picture of mass war crimes that occurred at the beginning of the War,

11 Academy of Criminalistic and Police Studies — 90 Years of Higher Police Education in Serbia, 2012, pp.7-9.
12 Bastian Matteo Scianna, Reporting Atrocities: Archibald Reiss in Serbia, 1914-1918, The Journal of
Slavic Military Studies, Volume 25, Issue 4, 2012, pp.596-617.

13 Tuitana lypnan, Mecro Taarckux koHdpeperunit (1899 u 1907 IT.) B pasBUTUM MEXAYHAPOLHOTO
IIpaBa M MEXYHapOHbIX oTHOLIeHMIt, y: CMonmua M.B., 3anecknit K.A. (pepn.), Hakanyne Bemuxoit
BoitHbI: Poccusa u mup - C60pHMK JOK/IAloB 1 craTeit, Mocksa 2014, ctp. 119-141.
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Reiss's Report covers only a small number of crimes committed by the Austrians and Ger-
mans. Since Serbia was occupied Reiss did not have a free approach to the territories under
Austro-Hungarian occupation. Thus, his Report covers only the crimes committed in the first
few months of the War. The damage done by the enemies was much more considerable than
the Report documents. Nevertheless, his Report is a precious evidence, not just for Serbian
Nation, but for the mankind, for its contribution to the enforcement of the International Hu-
manitarian Law and the very foundation of the International Criminal Law."

At this point it seems necessary to offer yet another clarification. As much as Reiss's work
was praised in previous lines of this paper as the first Report in terms of International Human-
itarian Law enforcement, it should be clarified that his Report is not the first ever report on
occurrences of a war. Another Report has been mentioned throughout the literature — Report
of the International Commission to Inquire into the Causes and Conduct of the Balkan Wars,
which was organized by the Carnegie Endowment for International Peace.” It is interesting
to add that this Report was published in February 1914, just few months before the assassi-
nation of the Grand Duke Franz Ferdinand and the break of the First World War. It could be
concluded that Serbian Government, who had the experience with a commission investigat-
ing occurrences of a war, simply repeated that formula for the war crimes of the First World
War. Thoughtful exploration of the Carnegie Endowment Report reveals that such a state-
ment would be countering the truth. Mentioned Report presents description of what happened
during the Balkan Wars, from the origins of the war, through the relation of belligerent states,
economic impact of the war, to the publication of some official document of governments of all
states involved in the War. There was no investigation of war crimes, whatsoever, but general
statements of war cruelties. There is one chapter dedicated to the normative framework, stating
in general that law on war existed, but far beyond terms of the legal elaboration.'® It is even stat-
ed in the very Report that it does not pretend to the title of legal analysis, yet again stating that
every single legal norm was breached.'” There is, as well, mentioning of the use of forbidden
bullets, but in the descriptive manner, not analytical.'"® One argument more pro conclusion that
this Report cannot be compared with Reiss's Report, and that it does not poses legal impor-
tance as Reiss's Report, rests on the very composition of the Commission members. Members
of the Commission were professors and politicians from various states, since it was an inter-
national commission, but it was not an expert structured, professional commission, capable to
encounter enforcement of law.

Reiss's work, on the other side, was governed by the high standards of the criminalistics
investigation, applying scientific, forensic methods. He also used advantages of photography.
Some of photos were published in printed version of Report, presenting difference of wounds
gained by ordinary and explosive bullets."” Reiss's investigation was not ungoverned. On the
contrary, he led his investigations in terms of the existing normative framework, following
ratio and telos of the International Law of Armed Conflicts. Normative framework of the
International Public Law governing means and methods of warfare existed at the time of the
First World War. There was corpus of customary norms of the classical International Public
Law prescribing the law in war and, even more important, a number of conventions adopted
at the Hague Conferences in 1899 and 1907. Reiss was clearly aware of them and he conducted

14 Bastian Matteo Scianna, Reporting Atrocities: Archibald Reiss in Serbia, 1914-1918, The Journal of
Slavic Military Studies, Volume 25, Issue 4, 2012, pp.596-617.

15 Ibid.

16 The Carnegie Endowment for International Peace, — Report of the International Commission to
Inquire into the Causes and Conduct of the Balkan Wars, Washington, 1914, Chapter V, pp.208-234.

17 “This Report is not legal study’, ibid, p.209

18 Tbid, pp.223-225.

19 Rodolph Archibald Reiss, Report upon atrocities committed by the Austro-Hungarian Army during
the First Invasion of Serbia, London, 1916, pp.14-15.
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his investigation following their systematic and normative structure. Yet again, specificity of
battlefield crimes, huge number of victims, huge number of perpetrators — of different ranks,
importance, variety of actus reus accomplishing the crimes, posed before Reiss task that eas-
ily could be threatening. We still, at the present time, do have some severe issues in the field
of the International Criminal Law Procedure and in general methods that are applicable in
terms of massive international crimes.” It is constructed according to national criminal law
procedures, and yet it is highly different, with completely different mens rea and actus rea.
Thus it is even more important to underline Dr Reiss's work and accomplishment in adjust-
ing traditional investigation methods to specific crimes.

In the period January - March 1915 Reiss analyzed his findings and evidence and documents
he was supplied by the Serbian Government. Based on firm evidence he formed his “REPORT”
upon the atrocities committed by the Austro-Hungarian army during the first invasion of Serbia”
and submitted it in April 1915 to the Serbian Government. The report has 192 pages. The Report
was also published. The first publication, in the form of a book, was edited in 1916, in London.*

The Report is divided in 6 chapters: 1. Explosive bullets and dum-dum bullets; 2. Bom-
bardment of open towns and the destruction of buildings; 3. Massacres of Serbian prisoners
and wounded; 4. Massacre of civilians; 5. Pillage and destruction of house property; 6. Review
of the causes of the massacres.

As he himself stated in the letter to the Prime Minister of the Serbian Government, the
main means of his enquiry were interrogation of prisoners of war, hundreds of eye-witnesses
of atrocities, wounded; interrogation of cartridges forbidden by the laws and regulations of
war. All his material is particularly valuable since everything was collected on the spot. For
example, he himself witnessed bombardment of Belgrade, for duration of “36 days and nights
consecutively”?Important statement was that Belgrade was open town. Yet again, Austrian
army was bombing indiscriminately private houses, public buildings and factories.” He spec-
ified, that buildings of the University, Serbian National Museum, State Lottery Building, rail-
way station, the Old Royal Palace, Military Academy, General State Hospital etc. were under
bombardment. After thoroughly countered bombarded objects, Reiss cited Article 27 of the
1907 IV Hague Convention, forbidding the bombardment of civilian objects and accompa-
nied these statements with photographs.* Bombardment of Belgrade caused numerous civil-
ian cassualities; he stated numbers, precising the way how the death occurred.”” Similar ap-
proach of investigation and presentation of facts, he presented for towns Sabac and Loznica.
In other chapters of the Report he offered facts on soldiers hors de combat and civilians, not
once citing names of persons, describing harm they suffered - also accompanying his state-
ments with photos. In majority of cases he added his personal observations about wounds
and inquiry that he undertook. One part of the report on massacres on civilians was about the
killed, citing the number of killed, their names, age and cause of death.

During his investigation Reiss obviously tried to remain highly professional. His work was
not intended to gather evidence to accuse the Austrians or Germans, but to find out what
really happened. There is one illustration for this statement. Use of weapons was regulated by
the norms of International Law on Armed Conflicts. Norms were forbidding the use of certain
types of bullets, known as dum-dum bullets, or bullets that have power to explode in human

20 Tijana Surlan, Diversification of the International Criminal Judiciary, Athens Journal of
Law, Volume 1, Issue 3, July 2015, pp. 165-175.

21 Rodolph Archibald Reiss, Report upon atrocities committed by the Austro-Hungarian Army during
the First Invasion of Serbia, London, 1916.

22 Tbid., p.17.

23 Ibid.

24 Tbid., 19.

25 Ibid.,20.



20 Tijana Surlan

body. Reiss found out that this kind of bullets were used by the Austrian Army, but more as an
exception. When interrogating Austrian soldiers — prisoners of war — he learned that soldiers
did not have any knowledge on that kind of weapon before December 1915 or after the defeat
on the Jadar and Cer.?

The last part of his Report was dedicated to prisoners of war captured by the Serbian
Army. The overall tone is affirmative, in manner that PoW were treated correctly, lacking
mostly the food. On the other side, testimonies with different content were published as well.
For example, Diary of a Prisoner in World War First or An Historian in Peace and War: The
Diaries of Harold Temperley show that prisons in Serbia have not been immune to unjust or
degrading treatment of PoW.”

During the period of the first investigation that Reiss undertook in the autumn of 1914,
when he investigated atrocities committed by Austro-Hungarian and German soldiers, he re-
mained in the scope of neutrality and the highest standards of professionalism. Later on, Reiss
became closer to Serbian people, army and more sensitive to their suffering. He decided to join
the Serbian Army which diminished his neutral position when he started his next war crime -
atrocity investigation, committed by the Bulgarian Army.

During the war, the East part of Serbian territory was occupied by Bulgaria. The first
information about severe atrocities in the territory occupied by the Bulgarians, the Serbian
Government was supplied by the Royal Netherlands Government, whose Embassy in Sofia
represented interests of Serbia. The Serbian Government, at that time situated in the island of
Corfu (Greece), tried to get informed about the situation in the occupied country, but since
the Bulgarians refused to provide any information, they asked the Allies and the International
Committee of the Red Cross to force Bulgaria to respect the Hague Conventions and customs
of war. At the same time, eager to learn more on Bulgarian atrocities, Serbian Government
asked Dr Reiss once again to conduct investigation on war crimes and violations of laws and
customs of war, especially Hague conventions.

Dr Reiss accepted the new task and started visiting places where crimes were committed. On
his findings he thoroughly informed Serbian Government through two reports.”® At that time
Reiss was, as already mentioned in the text, deeply involved with Serbian Army, Government
and people, which was especially manifested through texts that he was publishing in newspapers
in Switzerland, France and the Netherlands.”

Two reports on atrocities committed by Bulgarian soldiers Dr Reiss delivered on January
1919 to the Serbian Government. He made the list of 99 Bulgarian soldiers and clerks respon-
sible for those crimes.*® Methods of the investigation were similar as for the previous Report.
On the other hand, the task was more complex since majority of the territory where crimes oc-
curred was under Bulgarian occupation. These Reports were nevertheless an important starting
point for the Inter-Allied Commission, that was established shortly after the war, with the task
to organize documents for the forthcoming peace-treaties conferences.”’ It is worth mention-

26 Ibid, p.13.

27 Josef Sramek, Diary of a Prisoner in World War First, Prague, 2010; T.G.Otte (ed.), An Historian in
Peace and War: The Diaries of Harold Temperley, Ashgate, 2014.

28 Miloje Prsic, Sladjana Bojkovic (pr.), O zlocinima Austrougara-Bugara-Nemaca u Srbiji 1914-1918,
Beograd, 1997.

29 He was a war correspondent for the three prominent European newspapers, Gazette de Lausanne, Le
petit Parisien in Paris and Amsterdam's De Teélegraf Some of the newspapers reports less known were
published two years ago again in Belgrade: Zivko Markovic, Milan Starcevic (ed.)Dr Arcibald Rajs,
Ratni izvestaji iz Srbije i sa Solunskog fronta, Geopolitika, Beograd, 2014.

30 Ivana Krstic Mistridzelovic, Rajsova anketa o zlocinima Bugara u okupiranoj Srbiji (1915-1918), u:
Prvi svjetski rat — uzroci i posljedice, Akademija nauka i umjetnosti Republike Srpske (ANURS), Naucni
skupovi XXIX, Odeljenje drustvenih nauka, Knjiga 32, Banja Luka, 2014pp.437-464.

31 Inter-Allied Commission was consisting out of Lj. Stojanovi¢, President, P. Gavrilovic, Authorized
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ing that, besides Reiss, facts on Bulgarian atrocities were collected by American writer William
Drayton, Swiss doctor Viktor Kun, American journalist John Reed and Swiss journalist, writer
and nurse Catherine Sturzenegger.”

The Report that was produced by the Inter-Allied Commission could be compared to the
Report of the International Commission on Balkan Wars, by the composition of members.
On the other hand, this Report was also divided into parts following the logic of the Hague
Conventions: on prisoners and wounded soldiers, killing civilians, bombing hospitals, tor-
ture, rape, forced labor, demolition of buildings, taxes, robbery and as such it was obviously
structured in the manner that Reiss primarily applied in his Report on the atrocities of Austro
Hungarian Army. From the point of main topic of this paper, and that is to analyze how the
process of the enforcement of the International Humanitarian Law was developing, the Report
by the Inter-Allied Commission should be also marked as positive step in furtherance of the
enforcement policy.

Reiss was appointed a member of the Serbian Delegation at the Paris Peace Conference
by the Serbian Government. Such decision clearly marks, besides appreciation for his deeds,
firm awareness of the legal framework for the compensation and especially devotion to the
criminal procedure for the perpetrators of war crimes.

The Paris Peace Conference did not provide further progress in terms of continuing with the
court procedures before an international criminal court. There were some criminal procedures
for Austro Hungarians, Bulgarians and Turkish perpetrators of atrocities before national courts.
From the point of strict positivism and justice such an outcome could be marked as disappoint-
ing, especially when we take into account that all peace treaties signed at the end of the First
World War contained clauses on establishing international criminal/military courts. But, from
the point of the overall picture of the history of International Humanitarian Law and Interna-
tional Criminal Law all efforts to investigate crimes are existentially important and should be
valued as such. There is always a first step and for sure Reiss's reports do consist it. From the
point of contemporary International Public Law period of the First World War confirmed that
International Law, International Humanitarian Law and International Criminal Law existing at
that time were applicable and that no government of belligerent state denied it.

CONCLUSION

What happened later, during 20" century, was mostly the display of inertia, tardiness and
unwillingness to a develop strong and functional system of applicable International Law. In
the period of the Second World War there were no organized criminal investigations of war
crimes in the way Reiss did it, although it was decided at the very beginning of the War that
war criminals will be prosecuted once the War is over. Progress that was made in that period
summarizes in the Nuremberg and Tokyo trials, if we consider only international criminal/
military courts. Courts established at the territory of Germany, by Allies, were also important
for the further application and enforcement of the International Law.

When, at the end of the 20™ century, ad hoc Tribunal for the former Yugoslavia start-
ed its work main objection was that there was no methodology for the investigation of war
crimes, also that norms of International Humanitarian Law were not applicable in criminal

Minister, S. Jovanovic, professor at Belgrade University, Bonnasieux, the French delegate and Lt. Col.
Men, the British delegate

32 Mark Lewis, The Birth of New Justice: The Internalisation of of Crime and Punishement (1919-1950), Oxford
University Press, 2014, pp.65-68; Ivana Krstic Mistridzelovic, Rajsova anketa o zlocinima Bugara u okupiranoj
Srbiji (1915-1918), u: Prvi svjetski rat — uzroci i posljedice, Akademija nauka i umjetnosti Republike Srpske
(ANURS), Naucni skupovi XXIX, Odeljenje drustvenih nauka, Knjiga 32, Banja Luka, 2014, pp.437-464.
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procedure. Jurisprudence of the ad hoc Tribunal shows that criminalistics investigation of
international crimes and ordinary crimes are completely different and almost opposed. Inves-
tigator of international crimes has to deal with hundreds of perpetrators, hundreds of victims
and mostly with no prompt approach to the crime scene. In majority of cases investigators
couldn 't reach at all crimes scene, there were no forensic evidences, solid proofs. Majority of
cases were built only on witness testimonies collected many years after crimes occurred, many
times fake and false.

Important example of inertia of the international criminal justice presents lack of criminal
investigation on certain atrocities committed at the territory of Kosovo and Metohija during
the civil war at the end of the 20" century. In 2011 Council of Europe adopted Report submit-
ted by Dick Marty on tremendous crimes concerning organ removal and organ trafficking.
Methods of perpetrating these crimes were kidnaping of Serbs at the territory of Kosovo,
transferring them to the territory of Albania and finalizing crime with removal of organs and
after that killing. Such a tremendous crime was for the first times investigated more than 10
years after it was committed. Little evidences left after 10 years.

What are these examples showing, what is the message? The most important message is
that we have forgotten what we knew 100 years ago. Hundred years ago Serbian Government
arranged investigation of war crimes, immediately after they were perpetrated and it was
professionally led by neutral investigator according to normative framework of International
Humanitarian Law. Through these contemporary examples we can conclude that, even that
international criminal judiciary is much more developed than ever before, we have all forgot-
ten or abandoned classical criminalistics investigation during the war, at the battlefield, in the
manner that it was pioneered by Dr Reiss.
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Abstract: Throughout the time, up until several decades ago, one of the characteristics
of international criminal law that differentiated it from the national law was the fact
that international justice was not developed enough and, what was more important,
that it was not mandatory but rather facultative. In regards to that it was pointed out
that there was no centralised court system in the international community, as well as
that countries could be submitted to the jurisdiction of international court only if they
explicitly agreed to do so. On the other hand, interest in international criminal acts
and systems of accountability for their perpetrators that are used by the international
community to protect different forms and types of its most important valuables (peace
between nations and safety of humanity) has been shown both by domestic and
international professional and general public.

Efforts in achieving universal justice have resulted in the idea of international court
that would be competent in criminal cases. Even though the idea had its roots in first
ideas on international law it did not happen before the fifties of 20" century, after
the Second World War and all that it left behind as a legacy that started some serious
thinking on establishing one common court with the task of prosecuting future crimes.
However, the Cold War diminished the prospects in realising this idea, additionally
amending the list of horrors when it comes to human destructive actions. The period
after the Cold War in the late 80’s of the last century brought about significant changes
in all aspects of life and therefore influenced both development and expansion of
international criminal justice.

Great torments in last war on the territory of the former Yugoslavia and in Rwanda
once again united the international community in desire and need to recognize and
punish perpetrators of crimes in these wars. Together with establishing two ad hoc
courts for perpetrators of these crimes, texts, proposals, and resolutions designed
for new institutions were being prepared. Outcome is almost impossible to predict,
but the picture of future will be clearer if the chances for success of the International
criminal court, i.e. the area of activities that limits it, resources at its disposal, influence
and support that it has, are defined.

Keywords: International Criminal Court, Hague Tribunal, Rome Statute, Security
Council, United Nations.
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INTRODUCTORY REMARKS

Historically, international criminal courts are operating in, at least, four ways: (1) exclud-
ing prominent military and civilian personnel from the political scene which, sometimes,
leads to important political changes. Judicial authorities know it and are very aware of their
historical importance?; (2) research of war crimes and prosecution of perpetrators of crimes
against humanity involves obtaining and collecting of huge amounts of (often strictly confi-
dential) documents and other kids of evidences. In this way, international criminal courts are
becoming archives of important historical events; (3) the court processes consist of, inter alia,
public testimonies of various types of witnesses, for example, victims and skilled persons (ex-
perts). Thus, the courts produce “verbal history”; (4) the judges in the judgment must discuss
and decide on historical facts and, thereby, decide whether the accused is guilty or innocent
of all charges. This involves writing a sketch of history of armed conflict itself.

When you take into consideration the history and international criminal law, we can say
that there are three (idealized) approaches in previous case-law. In the first place are those
who think that a courtroom is not the place to write historical facts and that history should be
kept to a minimum. In her book “Eichmann in Jerusalem” Hannah Arendt® claims that “the
purpose of the process is to do right and nothing else” From that point of view, the very at-
tempt to write history in the courtroom would surely lead to errors in the court proceedings.

The second approach accepts that the court cannot avoid writing of historical facts and
that it should be accepted as a necessary evil. The primary role of the court proceedings is
determining the degree of criminal responsibility of the accused person for criminal offenses
that caused the trial. But geographical, chronological and political scope of many war crimes,
that is crimes against humanity, explicitly requires the implementation of socio-political, cul-
tural and other factors. Comprehensively, it should be accepted and acknowledged that such
criminal offences are usually committed in the context of military-political agenda, where the
determination of its management is complex and disputable. In other words, the cases before
the international criminal court are not about criminal offences of minor scope and intensi-
ty*. Given that the international criminal court also has to establish a material element (actus
reus) of crimes and criminal intention (mens rea) of perpetrators of the crime, it also must
include dealing with the issues of politics and ideology for the crimes such as extermination
and persecution. Moreover, the criminal offence of genocide cannot be proved without the
presence of the so-called special intention, i.e. the intention to completely or partially destroy
national, ethnical, racial or religious group. It is almost impossible to imagine a successful
proving of genocide without implementation of a historical context.

There is also a third view to the historic presence in the international criminal courts, but
it is difficult to find it in practice. During the Nuremberg process, the American prosecutor
Robert Kempner argued that it was “the greatest history seminar that has ever been held in
the history of the world™, while his British colleague wrote about the “authoritative and im-
partial record in which future historians will be able to find the truth” Lawrence Douglas is

2 In its opening remarks in the trial to Slobodan Milogevi¢, the main Prosecutor of the ICTY, Karla Del
Ponte, stated: “I admit that this process shall make history, and it would be good if we approach to our
homework in the light of history” (Transcript, Prosecutor v. Milosevi¢, 12 February 2002, 8).

3 Hannah Arendt (Linden, Hannover, 14.10.1906. - New York, 4.12.1975.), German philosopher.

4 So, for example, a concentration camp often becomes a place of brutal crimes in the period
that may last for months. Quite righttully, the main Prosecutor Robert H. Jackson said in
Nuremberg that “never before in legal history no one has tried to consider the events of one
decade within the civil lawsuit, including one third of a continent and some twenty countries,
an immense number of persons and countless events” Jackson quoted in: Mettraux, 2008: 190.
5 See Kempner, R. (1983). Ankliger einer Epoche. Lebenserinnerungen. Frankfurt am Main, Berlin and
Vienna: Ullstein, pp. 44seqq.
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some more critical, and he believes that the consequence of Nuremberg is one significant but
“painful” history. According to Douglas, some errors in Nuremberg were “a direct result of
efforts to thoroughly consider over history by extraordinary effort of the law”.

When it comes to the history of the International Criminal Tribunal for the former Yu-
goslavia (ICTY), it should be mentioned that the Office of the Prosecutor of the ICTY had its
team of analysts from the end of the nineties. This investigative team (Leadership Research
Team) for the republics and political entities of the former Yugoslavia had a role of historic
analysts of the Office of Special Investigations of the US Department of Justice. Including his-
torians in research work of the Prosecutor’s Office shows that the processing of the historical
context has a great importance for the prosecution of war crimes and crimes against human-
ity. In special situations such historical analysts act as expert witnesses (experts) on the basis
of an expertise on the political and military structure and other issues. ¢ Likewise, the defense
brings its experts for specific questions during the proceedings.

Trials of international criminal tribunals are to a great extent based on a variety of docu-
ments. It is sometimes said for Nuremberg process that it was a “trial by documents”” Even at
the first trial at the ICTY (to Dusko Tadi¢), this Court had to deal with 473 exhibits and, at an
unfinished trial to Slobodan Milosevi¢, the Prosecution has given more than 1.2 million pages
of documents to the defence of the accused.

APPEARANCE OF THE INTERNATIONAL
CRIMINAL COURT (ICC)

The ICC was created after signing the Rome Statute, the international treaty made within
the framework of the United Nations and open for accession by all UN Member States. The
Statute entered into force on 1 July 2002, and the ICC began its work in March 2003. The first
trial started on 26 January 2009. % This is a revolutionary achievement in international law,
because it is the first permanent international criminal court. This court was created on the
basis of experience gained by establishing an ad hoc tribunal for the former Yugoslavia and
Rwanda and is an important step in connecting the international community. However, the
establishment of the ICC was not approved by many countries which were not prepared to
leave jurisdiction over their soldiers in various missions abroad to international judicial body.
Among them are great powers and permanent members of the UN Security Council (Russia,
USA and China), which have not signed or ratified the Rome Statute.

Even though it is called the court, the ICC is actually a creation of “tribunal kind”, in terms
of Anglo-Saxon law, as its integral part is the Prosecutor’s Office. However, this claim is not
entirely correct because the Prosecutor’s Office has a significant degree of autonomy and is
separate from the administrative structure of the ICC. The Court is composed of the Presi-
dency, which is the main administrative and operational authority of the Court, judicial de-
partments, the Secretariat and other services necessary for the functioning of the ICC. There
are 18 judges elected by the Assembly of States Parties, and that is the mechanism that has
been established to emphasize, in this regard, the independence of the Court in relation to any
of the existing authority of the UN or some other international organization.

6 In theory, so-called friends of the court (amici curiae) are also entitled to bring their experts as
witnesses.
7 See Douglas, 8-14.



28 Miodrag N. Simovi¢, Vladimir M. Simovi¢

THE COURTS ESTABLISHED BY THE
UN SECURITY COUNCIL

The temporary international criminal courts were established on the occasion of concrete
events within which numerous and serious crimes were committed. Such courts, associated
with concrete events, are called ad hoc courts. They were formed in Nuremberg, Tokyo, the
Hague and Arusha (Rwanda).

In the early 90s of the last century, conflicts on two continents, Europe and Africa, prompt-
ed the organization of the UN to reconsider the concept of international criminal courts.
The UN Security Council, under the authority of Chapter VII of the Charter of the United
Nations, established the ICTY in 1993 and the International Criminal Tribunal for Rwanda
(ICTR) in 1994. As these courts were established under Chapter VII of the UN Charter, all
UN member states are obliged to cooperate with them. The obligation of cooperation includes
cooperation in arrest and transfer of accused persons, because these courts do not have their
own police forces.

1. International Criminal Tribunal for the Former Yugoslavia (ICTY)

In response to numerous violations of international criminal law committed during the
conflict associated with the breakup of Yugoslavia, the UN Security Council established the
ICTY (Resolution 827 of 1993), with the aim of “stopping the commission of such crimes
and taking effective measures to bring persons responsible for these offences to justice” and
“contribution to the restoration and maintenance of peace”. The establishment of the ICTY
sought answers to questions like jurisdiction of this Court ratione temporis, ratione materiae
and ratione personae, but also the question of punishment. ICTY has contributed to under-
standing that mass violations of humanitarian law and human rights cannot be an internal
matter of the state and that in cases in which the states do not show sufficient degree of sta-
bility to punish the perpetrators of such crimes, the international community must react and
take in its hands decision-making and that role. In that sense, the importance of the ICTY is
remarkable despite numerous objections that it resulted in numerous politically motivated
and unjustified decisions which are inconvenient for an independent judicial authority this
court should be.®

The proceedings conducted before the ICTY are criminal proceedings. This means that
they begin with investigative actions of the Prosecutor’s Office which could lead to indict-
ment. As soon as the proceedings by which accused persons find themselves in the detention
unit of the ICTY are realized, the court proceedings are promptly initiated and it is not very
different from the national criminal proceedings.

In 2003 ICTY adopted a Completion of Work Strategy, in order to ensure timely con-
clusion of the mandate and coordination of future trials with judicial systems in the former
Yugoslavia. It was estimated that all trials, including appeal proceedings, would be completed
by 2013. In order to respect the time limits determined by this strategy, the ICTY has gen-
erally focused its work on the “criminal prosecution of persons of the highest level who are
suspected of being most responsible for perpetrated criminal offences” under its jurisdiction.’
National courts shall prosecute perpetrators of lower level. Expiry of the mandate of the court
is also ensured by the Resolution 1966 of the UN Security Council ensuring that the mandate
of the ICTY shall expire upon the establishment of the International Residual Mechanism
for Criminal Courts, i.e. ad hoc mechanism whose aim is to perform the essential residual

8 For objections to establishment and work of the ICTY, see, for example, Kaseze, 395-401.
9 Resolution 1534 of the Security Council, UN. DOC. S/RES/1534 (26.3.2004.).
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functions of the ICTY and ICTR." Among the basic functions of the Residual Mechanism
is to prosecute individuals suspected of being most responsible for crimes after the expiry of
the mandate of the ICTY.

Law and case-law of the ICTY have a major impact on the development of the interna-
tional criminal law. Other international, hybrid and national legal systems often use aspects of
the law and case-law of the ICTY, especially in Bosnia and Herzegovina, Croatia and Serbia.

ICTY has primacy over national courts, which means it can require the States to accept
its jurisdiction." It understands that if the government plans to prosecute a person for crimes
within the jurisdiction of the ICTY, according to the request of the ICTY, it must accept the
jurisdiction of the ICTY. Under Rule 9 of the Rules of Procedure and Evidence of the ICTY,
the ICTY can request for deferral when (1) the act being investigated or which is the subject
of those proceedings is characterized as an ordinary crime; (2) there is a lack of impartiality
or independence, or the investigations or proceedings are designed to shield the accused from
international criminal responsibility, or the case is not diligently prosecuted; or (3) what is
in issue is closely related to, or otherwise involves, significant factual or legal questions which
may have implications for investigations or prosecutions before the ICTY.

However, after the ICTY began with the completion of its work, it shifted from the request
for referral of the case from the region to the transfer of the case to the region in accordance
with Rule 11bis of the Rules of Procedure and Evidence of the ICTY. Using the mechanism of
Rule 11bis, the ICTY is able to refer cases from its jurisdiction to the authorities of the coun-
tries in whose territory the crime was committed, in which the accused was arrested, or state
having jurisdiction and being willing and adequately prepared to prosecute the case.

The Referral Bench of the ICTY has the jurisdiction for determining whether a referral is
allowed. After the assessment of the severity of the crime, the Council may order the referral
after being satisfied that the trial shall be lawful and that the death penalty will not be imposed
or carried out (Rule 11bis (B)). If deemed necessary, the Prosecutor may send observers to
monitor the proceedings on his behalf, and if there are sufficient grounds for concern in re-
lation to the legality of the proceedings, the Prosecutor may submit a formal request for the
return of the case to the ICTY (Rule 11 bis (D)).

2. International Criminal Tribunal for Rwanda (ICTR)

The ICTR, as ICTY, was established by the Resolution 1994 of the Security Council, and
in accordance with jurisdictions under Chapter VII of the UN Charter, after the genocide that
had happened in Rwanda in 1994. The Statute of the ICTR is very similar to the Statute of the
ICTY, and the courts have a similar structure. The ICTR and ICTY have a common Appeals
Chamber and it is located in The Hague, in order to ensure that the courts have a consistent
jurisprudence. Its temporal jurisdiction is narrower (it prosecutes international crimes com-
mitted between 1 January and 31 December 1994), and local jurisdiction is somewhat wider
as it relates to Rwanda and its neighboring countries. The manner of procedure and evidence,
and the structure of the organization of the ICTR - match those of the ICTY.

The seat of the ICTY is in Arusha (Tanzania) and it has jurisdiction over criminal offences
of war crimes, crimes against humanity and genocide. However, the ICTR defines crimes
against humanity differently from the ICTY. In addition, the ICTR has jurisdiction for war
crimes in intrastate conflict only, and it is limited to the crimes committed in Rwanda or by
Rwandan citizens in nearby (neighboring) countries. > The ICTR has primary jurisdiction in
relation to national courts, but has also begun transferring the cases to domestic courts.

10 Resolution 1966 of the Security Council, UN. DOC. S/RES/1966 (22.12.2010.)

11 ICTY Statute, Article 9 paragraph 1.
12 ICTR Statute, Article 1.
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The ICTY adopted Completion Strategy in 2003, on a similar basis as the ICTY. > Under
this Strategy, the ICTR, on request, referred certain number of cases to Rwanda with the pri-
mary objective of completion of all cases and shutdown by the end of 2013."* As in the case of
the ICTY, the Resolution 1966 of UN Security Council also serves to ensure the fulfillment of
the basic functions of the ICTR after the end of its mandate."

MIXED INTERNATIONAL CRIMINAL COURTS

After the establishment of the ICTY and the ICTR, the need for other courts with the
aim to prosecute serious crimes committed in other parts of the world was recognized. The
proposal was set in the direction of establishment of mixed courts based on agreements with
domestic and international entities to assist in the establishment of effective, locally situated
courts prosecuting serious international crimes. The attempt of the international commu-
nity to punish on its own persons responsible for the crimes, from experience with the ad
hoc tribunals, proved to be defective. Financial and other problems forced it to seek for new
solutions, the ones with long-term and efficient character. These efforts resulted in mixed
international criminal courts.

Generally speaking, both international and local judges are employed in these courts. These
courts are arranged according to the time of their establishment, i.e. East Timor'® (2000), Koso-
vo'7 (2000), Sierra Leone (2002), Cambodia (2003) and Bosnia and Herzegovina (2004), even
though the negotiations for the establishment of some of the courts began much earlier.

According to the characteristics of these courts, they could be classified among the na-
tional and international courts. Mixed international criminal courts are a combination of
domestic and international criminal legislation and a result of need to divide the need for
responsibility to punish the perpetrators of the most serious crimes between the state where
the crimes were committed and the international community. This need arises from the basic
need, since the states where the crimes were committed are most often not able to face the
crimes themselves. At the same time, the countries in question have neither enough human

13 Resolution 15093 of the Security Council, UN. DOC. S/RES/1503 (28.8.2003.).

14 Report on strategy for ending the work of the International Criminal Tribunal for Rwanda, 25.5.2010.,
$/2010/259; Statement of the Prosecutor of the ICTR Hassan B. Jallow to the Security Council of UN,
18.6.2010., at:

15 Resolution 1966 of the Security Council, UN. DOC. S/RES/1966 (22.12.2010.).

16 Unlike some other states where discussions and negotiations with democratically elected leadership
on defining and establishing a special court for punishing the perpetrators of the worst crimes lasted
for years, the establishment of such a court in East Timor occurred shortly after the United Nations
established a transitional administration in that country. Although there were proposals to establish
a special tribunal to try individuals responsible for crimes, the Security Council did not act on these
recommendations. Instead, the United Nation Transitional Administration in East Timor (UNTAET)
by its Regulation 2000/15 established the Extraordinary Chambers for Serious Crimes composed of
national and international judges for the trial of persons suspected to have committed crimes in East
Timor. Extraordinary Chambers were given an exclusive jurisdiction over crimes of genocide, war
crimes, crimes against humanity, murders, sexual crimes and torture that took place in East Timor in
the period from 1 January to 25 October 1999, but under certain conditions for crimes committed before
that date as well. UNTAET Regulation 2000/11, adopted on 6 March 2000, defined the functioning and
organization of the courts in East Timor.

17 Security Council Resolution 1244 placed Kosovo under civilian supervision of UN Administrative
Mission (UNMIK - the UN Mission in Kosovo Interim Administration). Special Envoy of the UN
Secretary General, who is the head of UNMIK, had the authority to issue decrees pertaining to the
adoption and amendment of the rights, as well as the organization of the judiciary. By a Decree of 25
July 1999, the Special Envoy of the UN Secretary General was designated as the only executive and
judicial authority and was granted the power of appointment of judges. The first international judge and
prosecutor were appointed in the Basic Court and the EULEX Prosecution Office in Mitrovica.
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nor material resources, which prevents the actions of their national courts and they, therefore,
have to rely on external assistance.

Mixed international criminal courts may be separated from the UN, i.e. they may be the
result of agreement of several countries. It is possible that the Security Council establishes a
mixed international criminal court in the country where the crimes were committed, without
an agreement with the national authorities.

Despite the inexistence of a clear definition, we can determine the main characteristics
of these courts. They belong to the international criminal bodies. Just as in the case of ad
hoc tribunals and the ICC, their goals are to sanction serious violations of international law,
particularly international humanitarian law and human rights committed by individuals, and
to deter future violation of rights and help re-establishing of the rule of law. Finally, like other
international criminal authorities, in order to be able to achieve its goal, mixed international
criminal courts must rely on international cooperation and assistance of the countries and
international organizations.

Also, mixed international criminal courts have characteristics that distinguish them from
the international criminal courts. They consist of international and national staff (judges,
prosecutors and other staft) and apply international and domestic substantive and procedur-
al-criminal law. Problems of retroactive application of the law, the complexity of the proceed-
ings, the lack of funds and lack of experience of prosecutors and judges in the prosecution of
war crimes are common, to a greater or lesser extent, to all of the above courts.

Mixed international criminal courts will have an important role in the future prosecu-
tion of international crimes. The reason for this is the fact that the ICC, due to the refusal of
some countries to ratify the Rome Statute, has no universal jurisdiction yet. Besides that, the
principle of complementarity enshrined in the Rome Statute clearly reflects the desire that the
domestic courts in the countries where the crimes were committed, deal with international
crimes in the first place. In addition, the possible establishment of special ad hoc tribunals
does not seem as truly possible and probable option. The experiences of the two existing tri-
bunals that follow high costs and long proceedings prompted the initiative to seek other forms
of justice that can be achieved at the national level.

In this context, mixed international criminal courts remain a rather attractive option for
the international community. These courts allow the administration of justice more effectively
than most national judicial systems in the countries where the crimes were committed, and
their costs are much lower and more cost-effective than the costs of ad hoc tribunals. Howev-
er, known problems that these courts are faced with should not be overlooked.

Unlike Croatia, Serbia and Montenegro, where cases referred by the ICTY were dealt with
by national courts, the War Crimes Chamber of Bosnia and Herzegovina and the War Crimes
Section of the Prosecutor’s Office of Bosnia and Herzegovina was founded in Bosnia and
Herzegovina in 2004, consisting of local and international judges and prosecutors. In relation
to the courts in East Timor, Sierra Leone and Cambodia, which were formed as a result of
absence of any international mechanism of justice, the ICTY has primary jurisdiction over
the crimes committed within the territory of Bosnia and Herzegovina. However, due to the
inability of that tribunal to judge all persons responsible for war crimes, a special unit consist-
ing of international and local judges has been established in Bosnia and Herzegovina.

Sections for war crimes act in accordance with the applicable legislation of Bosnia and
Herzegovina. However, in the first stage of its existence the sections consisted of international
judges and prosecutors and the administration. So, the Trial and Appeals Chambers consisted
of two international judges and one local judge. In the later period, the judicial bodies mostly
consisted of national judges, and, in the end, judicial bodies consist of local judges only. Sim-
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ilarly, the Section of the Prosecutor’s Office of BiH had international prosecutors who were
gradually replaced by national prosecutors.

The War Crimes Chamber of Bosnia and Herzegovina has jurisdiction over three types of
cases: (1) war crimes cases received after March 1, 2003, when it considers that due to their
sensitivity these cases should be tried at the state level. If it considers that the sensitivity con-
dition has not been met, the cases will be referred to the entity courts; (2) the cases referred
to it by the ICTY Prosecutor’s Office in which the indictment has not been filed yet and (3)
the cases referred to it by the ICTY pursuant to Rule 11bis of the Rules of Procedure and Evi-
dence in which the indictment is confirmed before that tribunal. The issue of admissibility of
evidence obtained by the ICTY has been resolved by the Law on Transfer of Cases from the
ICTY to the Prosecutor’s Office of Bosnia and Herzegovina and the use of evidence obtained
by the ICTY in proceedings before the courts of Bosnia and Herzegovina'é, which entered
into force in January 2005. In accordance with the provisions of this law, evidence obtained
in accordance with the Statute and the Rules of Procedure and Evidence of the ICTY - can be
used in proceedings before the Court.

Discussion about the mixed international criminal courts cannot be concluded without
reference to a key need for the construction of a criminal system in the countries where the
crimes were committed. It is necessary to make utmost efforts to provide conditions in certain
states so that their judiciary could successfully deal with the prosecution of the perpetrators of
the most serious crimes. In that sense, it is necessary to provide a coordinated and appropriate
international assistance to the countries in ensuring adequate working conditions, education
of judges and prosecutors, as well as expert assistance in improving the domestic judiciary in
order to ensure effective remedies in the fight against crime.

1. Special Court for Sierra Leone (SCSL)

In 1991 a civil war broke out in Sierra Leone between the government and rebels gathered
in the organization of the Revolutionary United Front (RUF). In 1996 the war resulted in gen-
eral chaos. Although a peace agreement was signed in 1999 between the Government of Si-
erra Leone and the RUF forces, the truce itself did not last long because the conflicts between
the parties continued. Meanwhile, the RUF, supported by Liberia, wins finding of diamonds
from which it funded itself. This resulted in an embargo on trade in diamonds which the
Security Council introduced in June 2000, as well as sanctions against Liberia in May next
year. The attack of the RUF forces on members of the UN peace forces strengthened the UN
decision on taking decisive actions to settle the conflict.

In an attempt to promote justice and put an end to impunity for the crimes that were com-
mitted by the conflicting parties during the eleven-year civil war in Sierra Leone, the United
Nations and the Government of Sierra Leone jointly established the Special Court for Sierra
Leone® in 2002. Its mandate is criminal prosecution “of the most responsible person for seri-
ous violations of international humanitarian law and Sierra Leone law” committed within the
territory of that country from 30 November 1996

SCSL officially began working on 1 July 2002. The seat of the Court is in Freetown. Accord-
ing to Article 1 of the Statute, SCSL has jurisdiction over the persons being the most respon-

18 Official Gazette of BiH, no. 61/04, 46/06, 53/06 and 76/06.

19 Security Council Resolution 1315 (2000) on the Situation in Sierra Leone, UN. Doc. S/ RES/1315
(2000), 14 August 2000.

20 Basic documents are Agreement between United Nations and Government of Sierra Leone on
establishment of SCSL, the Statute of SCSL and Rules of Procedure and Evidence. The Statute of SCSL is
similar in its content to the Statutes of ICTY and ICTR, and in Articles 19, 20 and 22 it explicitly refers
to the case-law of ad hoc courts. Documents are available at: http://www. sc-sl.org/ documents.html.

21 Statute of SCSL, Article 1.
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sible for crimes committed under the competence of this court after 30 November 1996. Real
jurisdiction of SCSL encompasses crimes against humanity, violations of Article 3 of the Gene-
va Conventions and of Additional Protocol No. II, other serious violations of international hu-
manitarian law and certain serious crimes under the legislation of Sierra Leone. Its jurisdiction
is limited only to criminal prosecution of persons who bear “the greatest responsibility” for the
commission of crimes, which is the phrase having no formal influence but directing the policy
of prosecutors in investigations and criminal prosecution of a limited number of individuals.

The Statute provides that the SCSL and national courts have parallel jurisdiction, but the
SCSL has primacy over national courts. Given the fact that there were many children amongst
the perpetrators, SCSL extends its jurisdiction to all persons older than 15 years. The provision
under which this Court’s jurisdiction extends to all persons older than 15 years is one of the
most controversial ones. Although the international organizations opposed to the extension of
criminal liability to persons under the age of 18, the Government of Sierra Leone was relentless
in this regard stating that the so-called child soldiers had a significant role in the conflicts in
Sierra Leone. On the other hand, specific criteria that would demarcate the responsibility of
child soldiers from the responsibility of adults are lacking. Some of the questions that arise
are how a 15 years old child may know the difference between unlawful and lawful orders of
their superior and whether it is justified to imply that children know the civilian population in
armed conflict is not the enemy and that, therefore, they should not attack and kill them. Equal
doubt in the correctness of such a solution shall arise in cases of child soldiers who were given
alcohol and drugs, that they voluntarily consumed and subsequently committed crimes. This
imposes a simple question, that of whether the rules applicable - in these and similar cases - to
adults, shall be applicable to children as well. Given the superficial regulation of these issues in
the Statute of SCSL, the concern about the respect for the rights of minors, the perpetrators of
the most serious crimes, in the proceedings before this Court is justified.

Likewise, it is stipulated that sexual violence against girls older than 14 years is not a
serious crime. The content of this provision clearly shows that the seriousness of the crime
depends on the age of a victim and, therefore, the crime of abuse of girl aged between 13 and
14, is described as less serious and a much lighter penalty is prescribed for it than for a crime
of violence against girls under the age of 13.

In terms of temporal jurisdiction, the SCSL has jurisdiction for all the alleged crimes that
were committed after 30 November 1996 (although the civil war in the impoverished African
country began in 1991 already). In accordance with the report of the UN Secretary General,
temporal jurisdiction determined in this way ensures that the most serious crimes that have
been committed by both conflicting parties are fall under the jurisdiction of the SCSL. The
question that remains opened is how should an end put to the culture of impunity and how to
maintain peace when only a certain period of time within the conflict that began a few years
earlier, is investigated, as well as the question of justice for the victims who died in the period
from 1991 until 1996. Such reduced temporal jurisdiction may cause big problems to the
prosecutor in the proceedings of arguing the responsibilities of certain individuals.

The real competence of the SCSL includes crimes of international humanitarian law, hav-
ing the status of a crime under international common law at the time they were committed.
In this way, the objections referring to the principle of nullum crimen sine lege were avoided,
as well as by the prohibition of retroactive application of the law. In the Statute, however, in-
ternational common humanitarian law is not fully implemented, but has been adapted to the
conflict and the crimes committed within a given period. As a typical example of this claim,
the SCSL is not competent for the crime of genocide, as there was no allegation that there was
an intention to destroy a national, ethnical, racial or religious group, which is an important el-
ement of the crime of genocide. The jurisdiction of the SCSL includes the violation of Article 3
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of the Geneva Conventions and of Additional Protocol No. II, but not the serious violations of
the Geneva Conventions. Therefore, it can be concluded that the crimes committed in Sierra
Leone were characterized as an internal conflicts and, as such, they do not represent serious
violation of the Geneva Conventions relating to the international armed conflicts. However,
this definition is two-fold if you take into account that neighboring countries, Liberia and
Burkina Faso, also participated in the conflict. Serious crimes under the law of Sierra Leone
are also within the jurisdiction of the SCSL. Most of these crimes could be subsumed under
crimes defined by the international law, but are probably singled out for political reasons.

Bodies provided for under the Statute are Chambers (Trial and Appeals), prosecutors and
the Registry.

The Trial Chamber consists of three judges, two of whom are appointed by the UN Sec-
retary General. Third judge is appointed by the Government of Sierra Leone, which does not
necessarily mean that he will always be a citizen of that State. The Appeals Chamber consists
of five judges, three of whom are appointed by the UN Secretary General, and the other two
by the Government of Sierra Leone. Given the fact that the majority of judges of the Cham-
bers appoint Secretary General, one can say that the SCSL is under UN control.

The SCSL prosecutor is appointed by the UN Secretary General for a three-year period
and shall be eligible for reappointment. Deputy prosecutor is appointed by the Government of
Sierra Leone, in consultation with the UN. The prosecutor is responsible for the investigation
and prosecution of persons who bear the most responsibility for crimes under the compe-
tence of the SCSL. He shall have the power to question suspects, victims and witnesses, collect
evidence and conduct investigations, and, if necessary, he can seek help from the authorities
of Sierra Leone. The Prosecutor shall act independently as a separate body of the SCSL, and
shall not seek or receive instructions from any government or from any other source. He shall
be a person of high moral character and possess the highest level of professional competence
and have extensive experience in the conduct of investigations and prosecution of criminal
cases. In his work he shall be assisted by deputy and other staff. Previous experience in work
with minors should be given due consideration in the appointment of the staff.

The provisions of the Rules of Procedure and Evidence of the ICTR, which were in force
at the time of the establishment of the SCSL, shall be applicable mutatis mutandis to the pro-
ceedings before the SCSL, but the judges of the SCSL may amend the Rules?.

The SCSL represents an early example of a “hybrid” court. It is not part of the judicial
system of Sierra Leone, but includes certain aspects of the laws of Sierra Leone. The SCSL
also employs the citizens of Sierra Leone and has a permanent seat in Freetown, Sierra Leone.

The SCSL is structured similarly to the ICTY and the ICTR, with the difference that the
first court has jurisdiction for international crimes, which includes the Office of Criminal
Defence (as part of the Registry). The Criminal Defence Office is an independent body that
provides assistance to defense lawyers and ensures protection of the right to lawful trial of
accused persons.

The SCSL has completed three trials of nine individuals belonging to all conflicting parties
in the civil war. Eight persons were declared guilty (one of the accused persons died before the
end of the trial). Upon its very establishment it was planned that the SCSL shall end its work
by the end of 2012.

2. Extraordinary Chambers in the Courts of Cambodia

Extraordinary Chambers in the Courts of Cambodia were established for the criminal
prosecution of persons responsible for the crimes committed under the Khmer Rouge regime

22 Article 14 of the SCSL Statute.
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and the leadership of Pol Pot* from 17 April 1975 until 7 January 1979, when about 1.7 mil-
lion people were killed*’. After they were defeated by the Vietnamese forces, the Khmer Rouge
continued with guerrilla fight. Cambodia requested assistance of the UN in bringing the per-
petrators to justice and, in 2004, after long negotiations, Extraordinary Chambers were es-
tablished in the Courts of Cambodia, under international agreement concluded between the
UN and Cambodia, which indicated that the perpetrators could finally be brought to justice.

The agreement is implemented in Cambodia through the Law on the Establishment of
Extraordinary Chambers®. The Extraordinary Chambers were established as part of national
courts of Cambodia which have the jurisdiction to prosecute “highly-ranked Khmer Rouge
leaders and the most responsible persons for the crimes and serious violations of the Crimi-
nal Code of Cambodia, international humanitarian law and customs, and international con-
ventions recognized by Cambodia” The real jurisdiction of those chambers includes: crimes
under the Criminal Code of Cambodia from 1956 (murder, torture and persecution on reli-
gious grounds); genocide®; crimes against humanity®; serious violations of the 1949 Geneva
Conventions and violations of the provisions of the Convention for the Protection of Cultural
Property in the Event of Armed Conflict of 14 May 1954 and the 1961 Convention on Dip-
lomatic Relations. These chambers have no jurisdiction for the prosecution of war crimes in
intra-state conflicts.

According to the Law on the Establishment of Extraordinary Chambers, Court Chambers
and the Chamber of the Supreme Court are composed from both Cambodian and foreign (in-
ternational) judges, but the Cambodian judges constitute the majority. The Trial Chamber is
composed of five judges, of which three judges are Cambodian and two foreign. The Supreme
Court consists of seven judges of which four are Cambodian judges. The presiding judge of
the Trial Chamber and the presiding judge of the Supreme Court Chamber shall be appointed
from among the Cambodian judges.

Decisions in the Chambers are made unanimously, and if unanimity cannot be achieved
the system of qualified majority of votes shall be applied. Trial Chamber decision requires
four votes, while the decision of the Supreme Court Chamber requires five votes. In this way,
it is ensured that Cambodian judges, even though they have a majority in the Chambers, can-
not make a decision without the vote of at least one international judge.

According to the Law on the Establishment of Extraordinary Chambers, foreign judges, as
well as domestic ones, shall ultimately be elected by the Supreme Council of the Magistrate.

The main difference between the appointment of national and international judges is that
the international judges are appointed from a list compiled by the UN Secretary General. Un-
der certain assumptions, the Supreme Council of the Magistrate has the possibility to appoint
international judges, on the basis of reccommendation of the governments of the UN member
states.

23 Pol Pot (province Kompong Thom, 19 May 1928 - Anlong Veng, 15 April 1998), Cambodian Dictator.
24 21% of Cambodian population did that.

25 Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution
of Crimes Committed during the Period of Democratic Kampuchea. See the text of the Agreement at:
http:// www. cambodia. gov. kh/krt/english/statments%20and%20letters.htm.

26 Genocide is defined as an act committed with the intention of full or partial destruction of one national,
ethnical, racial or religious group. Although during the Khmer Rouge regime certain ethnic groups were
prosecuted, the main targets of the Khmer Rouge were Cambodians who did not share their political
views. It follows that the Khmer Rouge committed crimes against humanity rather than genocide.

27 The definition of crimes against humanity is different from their understanding in modern
international common law. This does not necessarily violate the principle of legality, because the crimes
against humanity are defined more narrowly which favours the accused, because it additionally limits
the terms of their prosecution.
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The law also provides for the possibility that the international judges are completely re-
placed by Cambodian judges®. The judges are elected for an indefinite period of time, as long
as the proceedings themselves are pending. Investigative judges are responsible for conduct-
ing the investigation - one Cambodian and one international judge. If the investigating judges
do not agree on the question whether an investigation should be initiated, an investigation
must continue, unless one of the investigating judges files a formal request within 30 days that
the matter be resolved. The final decision on the initiation of the investigation, which is not
subject to an appeal, is made by Trial Chamber composed of three Cambodian and two in-
ternational judges. If four judges vote for the start of the investigation, the investigation shall
continue immediately. If a decision not to start an investigation cannot be made by a majority
of four votes, the investigation must also be continued.

The prosecutors are responsible for carrying out of criminal prosecution, one from Cam-
bodia and one foreign. Foreign prosecutor, from a list drawn up by the UN Secretary General,
shall be elected by the Cambodian Supreme Council of the Magistrate, for the period the
proceedings are pending. The Prosecutors shall be persons of high moral character and pos-
sess the highest level of expertise and experience in conducting investigations and criminal
proceedings. Furthermore, the Prosecutors act independently and shall not seek or accept
instructions from any government or other source. In the case that prosecutors do not agree
on issues of implementation of prosecution, the prosecution must be continued unless one of
the Prosecutors files a formal request that the matter be resolved. The final decision, as in the
case of disagreement of investigative judges on the continuation of the investigation, shall be
made by the Trial Chamber.

The fact that qualified majority in decision-making is required - can somewhat mitigate
concerns about the independence of these Chambers, but they cannot be completely elim-
inated. The decisions on the guilt or innocence of the accused shall be made by qualified
majority. However, any other decision shall be taken by a simple majority of votes. In this way,
the Cambodian judges may direct and control the proceedings and there is an obvious risk
that they will not be able to collect all relevant evidence and create a basis for a conviction. In
addition, human rights groups claim that the ability of the Government of Cambodia to influ-
ence the judges constitutes an unacceptable obstacle to justice. On the other hand, the major-
ity of potential defendants are older than 70 years and the time to achieve justice has run out.

The Extraordinary Chambers shall apply existing Cambodian criminal procedural legis-
lation. This legislation provides insufficient protection to the accused in relation to access to
evidence or defense counsel, and the right to cross-examine witnesses. The group of experts
considers that the criminal procedural legislation of Cambodia is confusing and that it pre-
scribes different solutions in respect of the same questions®. The Law on the Establishment
of Extraordinary Chambers in Article 35, stipulating the basic rights of the accused and, by
referring to Article 14 of the International Covenant on Civil and Political Rights, to some
extent mitigates reasonable suspicion that the accused shall ever have a fair trial.

The Extraordinary Chambers in the Courts of Cambodia differ from the SCSL in relation
to several aspects. The Extraordinary Chambers are part of the Cambodian judiciary, as an in-
dependent entity, but they apply national and international legislation. Also, these Chambers
apply a structure that is more similar to the system of continental law rather than other inter-
national or mixed courts, by which they reflect the legal system of Cambodia. In this context,
investigating judges, and not the prosecutors, in the Extraordinary Chambers are responsible

28 The Agreement signed between the United Nations and Government of Cambodia does not
provide for such a possibility. Compare with Article 3 of the Agreement and Article 46 of the Law on
Establishment of Extraordinary Chambers.

29 Report of the Group of Experts for Cambodia Established Pursuant to General Assembly, Resolution
52/135, 125.
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for the investigation. In addition, the victims are entitled to participate in the proceedings
before a special Chambers.

3. Advantages and disadvantages of mixed international criminal courts

When having in mind that the national courts in the countries where the crimes are often
politicized and that international criminal courts have limited resources and are not suffi-
ciently familiar with the situation in a particular country, an effort to ensure international
justice and at the same time leave trials to national courts could be achieved through the
model of mixed international criminal tribunals. The advantage of mixed international crim-
inal courts is also the fact that the country where the crimes were committed to a large extent
participates in providing funds for their work. Amongst the most important benefits of mixed
international criminal courts in relation to the ad hoc tribunals and the ICC, is certainly in-
volvement of national judiciary in the trial of individuals who have committed crimes.

The highest values of mixed international criminal courts lie in their ability to adapt to
local culture, language and legislation and, at the same time, preserve the core values of inter-
national criminal legislation. Introduction of mixed international criminal courts into legal
practice changed the international and domestic legislation, has ensured bringing to justice
the perpetrators of war crimes and crimes against humanity in the countries where the crimes
were committed, and given support to development of the domestic legal system. However,
their actual ability to adapt to local reality in efforts to serve better their local population, gives
way to various pressures® and their flexibility may be interpreted as instability and confusion.

Mixed model of international criminal tribunals is promising and can overcome some of
the inherent disadvantages of both national and international courts, but cannot ensure solu-
tion to all problems. Like any other judicial institutions, mixed international criminal courts
need funds and they must be provided with independence. The trial of the highest-level state
officials responsible for war crimes in the countries where they still enjoy support - can be
very dangerous. And, the issue of witness protection is of utmost importance.

In terms of participation of national staff, there should be a high degree of caution. It
is possible to have situations in which governing structures responsible for the crimes still
control national judicial apparatus. On the other hand, the change of the existing staff can
involve appointing a person with insufficient knowledge and experience who is not capable
of handling complex trials, such as war crimes trials, to responsible positions in the judiciary
and prosecution. Finally, in cases where it is obvious that there are problems due to excessive
political interference with the work of the International Criminal Court there should be an
option to transfer the trial to another country. However, in this case, a mixed court should
retain its main features.

Considerable attention should be paid to the selection of judges and prosecutors. It is
necessary to appoint experts in international and criminal law to these functions. Significant
problems can arise from different legal systems to which international and national judges
belong, which can lead to legal uncertainty and seriously undermine the faith in international
criminal justice. Despite the dangers hiding in the integration of national elements into in-
ternational justice, the advantages of such approach to the war crimes trials outweigh the dis-
advantages. If mixed international criminal courts dispose with adequate resources, human
and material, and if part of their efforts are focused on the reform of the domestic judiciary,
they will certainly contribute to an effective system of international justice and ensure that the
perpetrators are held accountable for their (in)actions.

30 There is higher risk for mixed international criminal courts than for ad hoc tribunals, to be exposed
to pressure of ethnic, military and political structures of the state in which they function.
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INTERNATIONAL CRIMINAL COURT (ICC)

The International Criminal Court (ICC) is a permanent institution established by a con-
tract, i.e. the Rome Statute of 1998. The Rome Statute entered into force on 1 July 2002, after
being ratified by 66 States. Many features of the ICC differ from the ICTY and the ICTR,
including its role of complementary rather than basic judicial institution in relation to the
national courts. The ICC is the court of “last remedy” and is based on the principle of com-
plementarity whereby the primary responsibility for the prosecution of international crimes
belongs to the national judiciary, and the ICC cannot act unless the state authorized to pro-
cess fails to investigate and criminally prosecute or “does not want to or is not able” to do so.*

The ICC has a similar structure as the ICTY and the ICTR, but there are some important
differences. The organisation of the ICC is based on determining the basic authorities of that
Court, which is intertwined with its functional jurisdiction. Authorities of the ICC are deter-
mined under Article 34 of Rome Statute. Those are: the Presidency; the Judicial Division, Trial
Division and Pre-Trial Division; the Office of the Prosecutor and the Registry. In addition to
these bodies, the Statute provides for the Assembly of States Parties which performs tasks that
could be called tasks of judicial administration (Article 112). In some others provisions the
Statute mentions its session of all the judges whose jurisdiction includes, for example, election
of the President and Vice-Presidents of the ICC (Article 38, paragraph 1), recommendations
for removal of judges (Article 46, paragraph 2, item (a)) and the adoption of regulations on
the functioning of the ICC (Article 52, paragraph 1). The Presidency and the judicial divi-
sions can be considered as judicial authorities in the strict sense, because they are composed
of judges immediately connected with the performance of their judicial function. Also, the
Assembly of State Parties carries out the administrative supervision of the work of the ICC.

The ICC has jurisdiction to prosecute “the most serious crimes of concern to the entire
international community”, i.e. crimes of genocide, crimes against humanity, war crimes and
aggression committed after the entry into force of the Statute. In order to provide security and
avoid the question of the principle of legality, the ICC defines in great detail criminal offenses
under its jurisdiction. Elements of crimes, which the ICC uses in the interpretation and appli-
cation of the law, are further defined as criminal offences.

The ICC may prosecute criminal offenses under its jurisdiction in three cases, as follows:
when the state party to the Rome Statute refers the case to the prosecutor; when the Security
Council on the basis of authorizations under Chapter VII refers a case to the prosecutor and
the prosecutor initiates an investigation at its own initiative, with the approval of the Pre-Trial
Chamber.

Personal and territorial jurisdictions of the ICC are also limited. The case can be prosecuted
if the criminal offence was committed within the territory of the Member States of the Rome
Statute, if the accused is a citizen of a Member State or if it a country that is not a member of
the Statute recognized the jurisdiction of the ICC for the criminal offense in question. However,
if the UN Security Council refers the case to the ICC, these restrictions do not apply and the ICC
may act in the cases of criminal offences committed on the territory, or by a citizen of the country
that is not a party to the Rome Statute. The UN Security Council, under the authority of Chapter
VII (which only applies in case of threat to peace, breach of peace or an act of aggression), may
also ask the ICC to postpone an investigation or criminal prosecution for a period which can be
extended maximally up to 12 months.

Effectiveness of the ICC depends entirely on the cooperation of the country, because with-
out such cooperation this court is not able to secure on its own the arrest, transfer, search,

31 Rome Statute, Preamble.
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confiscation and other similar actions. Therefore, Chapter Nine of the Rome Statute on In-
ternational Cooperation and Court Assistance largely determines how much the ICC will be
able to achieve what is expected.

The aspect of voluntary cooperation of the states with the ICC refers not only to the ques-
tion of ratification of the Statute, but also to the terminology used in the provisions of the
Chapter Nine, which does not contain the “orders” but “requests”. Also, Article 98 of the Rome
Statute prevents Member States to act contrary to international treaties and obligations, un-
less the actions refer to the third country, whose consent in that case becomes a sine qua non.
If there is a possible conflict in viewpoints between the ICC and Member State, Article 119 of
the Rome Statute is of crucial importance because it entitles the ICC to decide on all the issues
relating to court jurisdiction. As far as non-member states are concerned, their cooperation
is regulated under Articles 12 and 87 of the Rome Statute, according to which these countries
can accept the jurisdiction of the ICC, either in relation to an individual case, or unilaterally
(by a simple acceptance, ad hoc agreement or international treaty). On the other hand, in ac-
cordance with Articles 72 and 93 of the Rome Statute, two cases may arise when a State may
refuse to cooperate with the ICC: when it is contrary to public order and when it jeopardizes
national security.

Although (according to the Statute) the ICC is entitled to report a state that does not cooper-
ate with the Assembly of States Parties and Security Council (in the case described in Article 13,
when a state refuses to cooperate - Article 87, paragraph 7), the provisions on the sanctioning of
countries that do not cooperate are not clearly set. The provisions of Article 119 (as well as other
articles regulating the issue of cooperation) are just recommendations.

PERSPECTIVES OF DEVELOPMENT
OF INTERNTIONAL JUDICIARY

All the above mentioned courts have different jurisdictions and in various degrees they
apply different substantive and procedural rules. Of course, they differ with respect to their
personal, territorial and temporal jurisdiction. There are also differences in the crimes for
which they have jurisdiction. When it comes to war crimes, the ICTY and the ICTR have ju-
risdiction over crimes committed during international and internal armed conflicts, the ICTR
and the SCSL over the crimes of internal conflicts, and Extraordinary Councils in the Courts
of Cambodia - over the crimes committed during international conflicts. All the aforemen-
tioned courts have jurisdiction for the crime of genocide, except the SCSL. All of these courts
are more and more limiting their jurisdiction to only those persons they consider “most re-
sponsible” for crimes under their jurisdiction, partly as a response to the considerable time
and resources needed for these procedures.

The development of international justice, on one hand, is fully random. Courts appear at
different levels, in different areas and their jurisdictions largely overlap, which gives us the right
to speak even now about certain proliferation of international justice. Not only that this meth-
od is a waste of too much energy and resources but it may easily result in the problem of rela-
tionship between different courts, their judgments and other decisions. As a second problem,
there arises the question of how to ensure that the court decisions are really always executed.

According to previously disclosed factual situation, in the 20th century and the first years
of the 21st century, the international justice is more and more encircled. In relation to that,
even though at first glance it may seem excessive, it could be concluded that the claim that
the international justice is optional is more and more unacceptable. In addition, there is a
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constant increase in the number of various forms of mixed courts which are established upon
an agreement by international organizations (for now the UN) and the countries concerned.
The very existence and case-law of these mixed courts have as consequence slow obliteration
of strict division between internal and international courts.

At first glance, the answer to the question about the prospects of international justice is
very simple. The fate of international courts is inextricably linked with the development of
humanity itself. To the extent to which the general human community will be more uniting
around common values, and guided by that finding strength in itself to peacefully resolve dis-
putes and other tensions, to that extent the international institutions, including various inter-
national courts, will be developing. Contrary to that, any serious disruption in global interna-
tional relations shall be reflected on international court functions and appropriate authorities.

It is likely that certain gaps in the international judiciary will be filled in at a time to
come (both in organizational and functional terms), as well as certain hierarchy relationship
between the same international courts (e.g. criminal) will be established, and that the rela-
tionship between international and internal courts between states will be more accurately
defined. One should not exclude the emergence of entirely new courts, whether they are al-
ready known or they occur in the new frameworks, or whether they belong to a whole new
category. What we must bear in mind is that the international courts (particularly criminal
courts, as well as others) are not to turn into an instrument of the powerful ones, i.e. they are
not to become a tool of manipulation, especially not to become a tool of imposing the will of
the strongest powers of the world. In order to be called the courts, they must be independent
and impartial, in the proper meaning of the word, which will need to be implemented in some
cases.

CONCLUSION

From earliest times to the present day the international community has predicted various
forms of assistance and cooperation in order to prosecute and punish the perpetrators of
the most serious international crimes (genocide, crimes against humanity and war crimes)
which, in the most difficult and uncivil way, violate the rules of international humanitarian
law and violate or endanger humanity and other goods protected by international system
of legal regulations. Among aforementioned forms of assistance, the most important is the
aspect which consists of establishment and functioning of the international criminal courts
which in the interests of justice, and in the name of the civilized part of mankind, conduct
criminal proceedings and impose fines and other criminal penalties to perpetrators of inter-
national crimes.

In order to ensure that a court has the “international” character, it must be constituted on
the basis of international law, e.g. legal rules governing entities which are recognized in the
international community. These courts may be established upon contract between individ-
ual states (usually, the state that comes out victorious after the end of war, as, for example,
Nuremberg and Tokyo Tribunal were) or upon decision of an international body (e.g. the
Security Council in the case of the ICTY or ICTR). This court must exclusively (or mostly)
apply the rules of international law. This means that for the establishment and functioning of
such a court there are specific international rules. Such rules do not constitute an expression
of sovereignty of a country, or the expression of a particular legal system, but a legal system
of the international community as a whole. In accordance with the above stated, the very
composition of such Court must also be international. This implies that members of the court
are persons of various nationalities who represent the international community as a whole,
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rather than individual states from which such persons come. And finally, the Court has juris-
diction to prosecute and punish persons who appear as perpetrators of international crimes,
i.e. crimes which are defined as the most serious forms of violations of international law, acts
which are provided for as such in the relevant international legal acts.

Even a superficial view can show that during the last hundred years, especially in recent
times, international courts have incredibly developed in terms of their number, type and or-
ganization, and in relation to the role they play in the international community. The history
of international justice is, of course, far richer and more exciting. However, everything did
not always go without problems and resistance. Many attempts at establishing international
tribunals ended in failure. This applies to both the ideas and efforts to organize some ad hoc
international courts, as well as to efforts to establish certain permanent international courts.
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Abstract: The challenges faced by many countries, including Serbia, at the social,
economic, political, technical and technological levels require the development
of numerous capacities, including the legal ones. In this respect, the reform of
administration calls for new administrative procedures. It is therefore necessary to
improve the Law on General Administrative Procedure as an important systemic law
in this area. The reasons for this are numerous and the most prominent among them
include the following:

a) Harmonization of the national law with the legal acquis of the European Union;
b) Strengthening the rule of law;

¢) Creating a foundation for the introduction of new technologies in the work of
administrative bodies that will improve the way they communicate among one another;

d) Improvement of certain outdated solutions that are still in place.

A new Law on General Administrative Procedure has been proposed and one of the
novelties it envisages is the institute of the guarantee act. It is defined as a written
document which obliges the body to provide an administrative document of certain
contents if appropriately requested by a party.

The paper discussesall aspects of the legal nature of the guarantee actand its significance,
which is primarily reflected in the promotion of legality and legal certainty, but also in
the creation of a predictable business environment.

Keywords: administrative procedure, administrative matter, guarantee act, legal
certainty, legality.

INTRODUCTION

The beginning of the 21st century has brought about numerous challenges for many coun-
tries, including our own, at the social, economic, political, technical and technological levels.
This development calls for improvements in the Law on General Administrative Procedure as
an important systemic law in the administrative and legal scientific field. The reasons for this
are numerous and the most prominent ones include the following:

a) Further harmonization of national law with the European Union acquis;
b) Developing capacities for further strengthening of the rule of law and legal certainty;

1The paper resulted from research within the project entitled Criminality in Serbia and instruments of
state reaction, financed and carried out by the Academy of Criminalistic and Police Studies in Belgrade,
the 2015-2019 cycle of scientific research.

2 dragan.vasiljevic@kpa.edu.rs
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c) Creating a legal foundation for the introduction of new technologies in the work of ad-
ministrative bodies that will improve the way of their mutual communication;

d) Improving a number of solutions that are still in place although they are becoming increasing-
ly inappropriate in the social reality within which they are applied.’

At the time of writing of this paper, a Bill on General Administrative Procedure has been
proposed.* One of the innovations it envisages is the institute of a guarantee act. A guarantee
act is a written document which obliges the authority to adopt an administrative act of certain
contents at the appropriate request of a party.

The paper discusses all aspects of the legal nature of the guarantee act and its significance
which is primarily reflected in the promotion of legality and predictability, as a significant prin-
ciple of the general administrative procedure.

ADMINISTRATIVE PROCEEDINGS
AND ADMINISTRATIVE MATTER

Before focusing on the guarantee act (its nature and significance) as the main topic of this
paper, it is necessary to deal with a preliminary issue of briefly explaining the very concepts of
administrative procedure and administrative matter in the spirit of the General Administra-
tive Procedure Bill. The reason for this is that the guarantee act is adopted with regard to an
administrative matter by applying the rules of administrative procedure.

In this sense, the administrative procedure represents a set of rules that competent authori-
ties apply when dealing with administrative matters. The competent authorities include a wide
range of subjects that can, under certain conditions, carry out administrative functions. These
include: state authorities, bodies of territorial autonomy and units of local self-government,
enterprises, institutions, organizations, special bodies through which regulatory functions are
performed, and individuals entrusted with public authority. The purpose of the administrative
procedure is to achieve two interconnected and harmonized legal goals. The first is to ensure
legal certainty for natural and legal persons, as well as other entities with the status of parties
to the proceedings. The second is to lawfully ensure the legal order. In most of today’s legal
systems, administrative procedure is, modelled according to court procedures, as a formalized
legal procedure performed by competent authorities. All actions within the procedure follow
detailed norms in terms of sequence, time of performing, entities authorized to perform them,
the form in which they are undertaken, etc. The administrative procedure involves specific
legal administration of a specific non-dispute situation — an administrative matter.’

The significance of legal norms applied to administrative proceedings is related to the
principle of the rule of law. Statutory coverage of the administrative action in substantive and
procedural terms is the foundation of public order. Subjecting administration to the legal
regime as a negation of arbitrariness is the basis of protecting the rights and legal interests of
the parties to the procedure. This is also related to ensuring judicial control of administrative
work. In order to ensure effective judicial control, it is vital to, inter alia, ensure that there are
previously developed rules of administrative procedure.®

3 For more detail, see: D. Vasiljevi¢, D. Milovanovi¢, The participation of stakeholders and general public in
the legislation process (the situation in the Republic of Serbia and a comparative overview), international
scientific conference Arcibald Reiss Days, Thematic conference proceedings of international significance,
KPA, IRZ, Belgrade, 2014, volume III, pp. 55-63.

4 See: http://www.srbija.gov.rs/vesti/dokumenti_pregled.php?id=256460, accessed on 13 February 2016.

5 More detail in: Z.R.Tomi¢, Opste upravno pravo, Beograd, 2009, p. 248.

6 More detail in: D. Vasiljevi¢, Francuski sistem sudske kontrole uprave i njegov doprinos izgradnji
demokratske pravne drzave, NBP, Zurnal za kriminalistiku i pravo, Vol. XVIII, No. 2/2013, p. 61-71.
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Implementation of laws and other regulations in administrative matters is subject to gen-
eral and special procedural rules. Hence there are two types of administrative procedures—
general and specific ones. The rules of general administrative procedure apply to all types
of administrative matters. The rules of specific administrative procedure are applicable in
respect of certain specific areas of administration or administrative matters. Specific admin-
istrative procedures are related to cases that involve specific administrative matters which, for
reasons of expediency and rationality, call for specific procedures.

The relation between general and specific procedures is based on two principles. The first
is the principle of subsidiarity. This means that special rules take precedence over the rules
set forth in the Law on General Administrative Procedure. The second principle means that
the rules of general administrative procedure are of accessory character with respect to issues
that need not be regulated by relevant special laws.”

As regards the relation between the Law on General Administrative Procedure and special
laws, the new Bill retains the existing provisions according to which this statute applies to
proceedings in all administrative matters.®

It also envisages a possibility of different solutions regarding certain issues of administra-
tive procedure in special laws, but only under certain circumstances: if it necessary in certain
areas of administration; if it is in compliance with the basic principles set forth in this Law;
and if it does not reduce the level of protection of rights and legal interests of the parties
guaranteed by the law. Thus the existence of rules on special administrative proceedings in
certain administrative areas is conditioned by the cumulative fulfillment of the abovemen-
tioned conditions.

As regards administrative matters, it should be pointed out that there is no consensus in the
national theory of law regarding the definition of its concept.” In addition to the views taken by
jurisprudence, it should be borne in mind that certain conclusions on administrative matters
can also be drawn from the existing legislation. Thus Article 5 of the Law on Administrative
Disputes' specifies that: “an administrative matter is an individual indisputable situation of
public interest in which the need stems directly from the legislation to guide the future be-
haviour of a party by the authority of law.” This is a narrower concept of the administrative
matter, as an administrative dispute may challenge administrative acts which are final in ad-
ministrative proceedings. On the other hand, the General Administrative Procedure Billhas
broadened the concept of administrative matter. The reason for this is the desire to encompass
those forms of administrative actions which have not been regulated by the Law on General
Administrative Procedure so far. The Law in power governs the procedure of issuing adminis-
trative acts and issuing of public documents. However, the Bill also provides for other forms of
administrative actions: the guarantee act, administrative contract, all administrative actions and
not only issuing public documents and rendering public services, i.e. services of general interest.

7 More detail in: Z.R.Tomi¢, op.cit.p. 250; D. Vasiljevi¢, Upravno pravo, KPA, Beograd, 2015, pp. 267-270.
8 More detail in: D. Vasiljevi¢, D. Milovanovi¢, Towards new solutions in the law on inspection supervision
in the Republic of Serbia, international scientific conference Archibald Reiss days, Thematic conference
proceedings of international significance, KPA, Belgrade, 2015, Volume II, pp. 233-241.

9 On the concept of administrative matter, see more in: I. Krbek, Pravo jugoslovenske javne uprave III,
Zagreb, 1962, p.6.; I. Borkovi¢, Upravno pravo, Zagreb, 1981, p. 292.; N. Stjepanovi¢, Upravno pravo u
SFR], Beograd,1978, p.791,; S. Popovi¢, Upravno pravo, Beograd, 1989, pp. 490-491.; B. Majstorovic,
Komentar Zakona o opstem upravnom postupku, Beograd,1977, p.6.; M. Perovi¢, Komentar Zakona o
upravnim sporovima, Beograd, 1979, pp. 86-87.; P. Dimitrijevi¢, Pravosnaznost upravnog akta, Beograd,
1963, p. 23.; P. Dimitrijevi¢, Osnovi upravnog prava, Beograd, 1983, p. 227.; R. Markovi¢, Upravno
pravo, Beograd, 1995, p. 196.; N. Ba¢anin, Teorija upravnog prava, Beograd, 1994, p. 239.; D. Milkov,
Pojam upravnog akta (doktorska disertacija-neobjavljena), Novi Sad, 1983, pp. 194-195.; Z. Tomi¢,
Upravno pravo, Beograd, 1991, p. 271.

10 See: Zakon o upravnim sporovima, Sluzbeni glasnik RS, br. 111/2009.
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The Bill envisages that “an administrative matter, in terms of this law, is a single situation
in which the authority directly applies laws and other regulations and general acts to legally
or factually influence the position of a party by adopting administrative acts, guarantee acts,
concluding administrative contracts, taking administrative measures and providing public
services. Administrative matters include any other situation that is legally designated as an
administrative matter”

This broader concept of administrative matter is limited to the administrative procedure
since the Bill states that this is an administrative matter “within the meaning of this Law."!

GUARANTEE ACT

The guarantee act is the novelty envisaged by the Bill as compared the still valid Law,
although we must admit that the legal system of Serbia has already included some legal insti-
tutes that have the same goal as the guarantee act: to improve the legality and legal certainty
of a party to the procedure, thereby creating a predictable business environment. Examples of
this can be found in Article 19 of the Customs Law'?, Article 15 of the Law on Citizenship of
the Republic of Serbia®, and in Article 83 of the Law on Nationality and Registration of Ves-
sels' and some other regulations. The guarantee act has been recognized as a legal institute
by the laws of many other countries, such as Germany, Croatia, Montenegro, etc.".

Thus the Law on Administrative Procedure of Croatia (Article 103)'¢ stipulates that “the
public authority may guarantee to the party that it will be conferred certain right, when this
is prescribed by law. The guarantee may not be contrary to public interest or the interest of
third parties. The guarantee shall be decided on by a decision which is binding on the public
authority, save when there is an essential change to the legal grounds and the facts” As we
can see, there is a basis in the Croatian law for an administrative body to provide a party with
a guarantee that it will acquire certain right when envisaged by law. The party’s petition for
providing a guarantee shall be decided by the decision (an administrative act). In the course
of making the decision, the authority must take into account that the guarantee may on no ac-
count be contrary to public interest or the interest of third parties. The decision that decides on
the guarantee obliges the issuing authority unless the legal basis and factual situation have sig-
nificantly changed in the meantime, i.e. from the moment of issuing the guarantee to the time
of issuing the document whereby the conferring of a certain right is decided upon. In other
words, the administrative act which decides on the right of the party must be in compliance
with the previously adopted guarantee act unless the legal grounds and factual situation have
significantly altered. The law requires considerable (essential) change and not just any change
in the legal basis and factual situation.

The Law on Administrative Procedure of Montenegro (Article 20)" also specifies that
the public authority may, upon request by a party, issue a decision that guarantees the party
the acquisition of a right, under conditions prescribed by a special law (Guarantee). The
guarantee must be made in writing. The public authority is obliged to issue a decision on the

11 More detail in: D.Milovanovi¢, V.Cuci¢, Nova resenja nacrta Zakona o op$tem upravnom postupku
u kontekstu reforme javne uprave u Srbiji, Pravni zivot, Beograd, br. 10/2015, volumell, pp. 100-103.
12 See: Sluzbeni glasnik RS, br. 18/2010, 111/2012 i 29/2015.

13 See: Sluzbeni glasnik RS, br.135/2004 1 90/2007.

14 See: Sluzbeni glasnik RS, br. 10/2013.

15 See: Sluzbeni glasnik RS, br. 10/2013.

16 http://www.zakon.hr/z/65/Zakon-0-0p%C4%87em-upravnom-postupku, accessed on 13 February 2016.
17 file:///C:/Users/User/Downloads/Zakon%200%20upravnom%20postupku-novi%20(4).pdf, accessed
on 13 February 2016.
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conferring of the right guaranteed to the party by the guarantee act if the conditions from the
guarantee act are fulfilled, unless the legal basis for the acquirement of that right has ceased
to exist or there have been substantial changes in the legal basis or factual situation from the
time of issuing of the guarantee act to the fulfillment of conditions for the acquirement from
paragraph 1 of the article. As we can see, the solutions contained in the laws of Croatia and
Montenegro regarding the guarantee act do not substantially differ, apart from some small
details. Unlike the Croatian law, the law of Montenegro specifies that the guarantee act is
issued upon request by a party and in writing. The nature of the subject matter calls for such
proceedings within the Croatian law, only it has not been explicitly provided for. As regards
the duty of the authority to issue an administrative act in accordance with the guarantee act,
the law of Montenegro precisely stipulates that there will be no such obligation if the legal
basis for entitlement ceased to exist. We may assume that this condition also applies to Cro-
atian law regardless of the fact that it is not expressly provided for. If there is no obligation in
the situation when the legal basis has considerably changed, it is logical that the same applies
to a situation in which the legal basis ceased to exist. Besides, there must be a legal basis for
adopting every administrative act. It should be noted that the law of Montenegro unlike the
Croatian law does not stipulate that the guarantee act may not be contrary to public interest
or the interest of third parties. It is possible to compensate for this deficiency by special laws
that will envisage it.

The General Administrative Procedure Bill of the Republic of Serbia stipulates that the
administrative entities may, acting in an administrative matter by applying the rules of ad-
ministrative procedure, exhibit a form of administrative action by issuing an administrative
act, guarantee act, concluding an administrative contract, taking administrative action and
providing a public service. Hence the guarantee act is one of a number of possible forms of
administrative actions.

The Bill defines the guarantee act as a written document in which an administrative body
guarantees a party (commits itself) to issue an administrative act of certain contents upon the
party’s request under certain conditions. It is issued when the special law stipulates it should
be issued and must not be contrary to public interest or the interest of third parties.

The Bill also stipulates that the authority adopts an administrative act in accordance with
the guarantee act only if a party requests so. In other words, in order to adopt an administra-
tive act in keeping with the previously issued guarantee act it is necessary that a party submits
a request for its adoption. There are, however, situations when the authority is not obliged to
adopt an administrative act in compliance with the guarantee act. These include the following
cases:

1) If the request for adopting the administrative act is not filed within a year from the
issuing date of the guarantee act or other period specified by the special law;

2) If the factual situation on which the request for the adoption of an administrative act is
based significantly differs from the one described in the request for issuing the guarantee act;

3) If the legal basis upon which the guarantee act was passed changes because the new
regulation envisages annulment, revocation or amendment of administrative acts made based
of the previous regulations;

4) When there are other reasons specified by the special laws.

As regards the first case, it is good that a deadline is envisaged, lasting from the date of
issuance of the guarantee act for submitting the request in order to make an administrative
act. The main objective of the guarantee act is to provide a higher level of legal security and
certainty for the party. On the other hand, it can be assumed that the party itself has a serious
intention to submit a request for issuing the administrative act after receiving the guarantee
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act in order to definitely acquire the right in question. Therefore it is meaningful and justifi-
able to set the deadline. It should be borne in mind that special laws may prescribe a deadline
different from the one envisaged in the Bill. This solution is expedient given that each admin-
istrative area has it specifics.

The second case is also indisputable. The guarantee act is issued for a specific case. It is
logical that there can be no obligation on the part of the administrative authority to adopt an
administrative act in keeping with the previously issued guarantee act if the facts on the basis
of which it was issued have in the meantime considerably (essentially) altered.

As for the third case, we are of the opinion that it is logical and justified from the standpoint
of respect of lawfulness. Its existence means that the legislator relieves the administrative au-
thority of duty to issue an administrative act in keeping with the guarantee act if the legal basis
on which the guarantee act was issued was altered in the meantime as the new regulation envis-
aged annulment, revocation or amendment of administrative acts passed based on the previous
regulations. This actually implies retroactive implementation of new regulations. These new
regulations affect both administrative and guarantee acts that have been issued. It makes little
sense that someone who has just received a conditional guarantee that a certain administrative
act will be issued has more rights and therefore a safer legal position that those persons whose
rights and obligations have already been regulated by the administrative act. Conversely, the
omission of the third condition would lead to inequality in the legal statuses of persons in the
same situations, which in itself would violate the principle of legality. On the other hand, the
need to protect public interest as well as the rights of other people justifies the existence of this
condition. Finally, all administrative acts must be based on legal grounds, so how is it possible
to adopt an administrative act of certain contents if there is no adequate legal basis for it?

The fourth case allows the possibility for a special law to provide reasons which will re-
lieve the authority from adopting the administrative act in accordance with the guarantee act.
Bearing in mind the existence of specific features in some administrative areas, this solution
has its justification. However, we have to point out that the reasons possibly envisaged by
special laws must comply with the basic principles of administrative procedure and must not
reduce the level of protection of rights and legal interests of the parties.

The Bill foresees an analogous implementation of the provisions on administrative act
on the guarantee acts. In this regard, analogous implementation applies to the provisions on
legal remedies. Thus a party could, under conditions set forth in this Bill, lodge an appeal
against the guarantee act as a regular legal remedy. Similarly, an appeal can be filed by any
person whose rights, obligations or lawful interests may be affected by the outcome of the
administrative procedure. As far as other authorities and organizations are concerned, they
can also lodge complaints if they are authorized by law to do so. In this way the Bill specif-
ically states who may lodge an appeal. However, it is essential here to be familiar with the
provisions of the Bill that specify who can be a party to the procedure. In this regard, a party
to an administrative procedure is a natural or legal person whose administrative matter is the
subject to the administrative procedure and any other natural or legal person whose rights,
obligations or legal interests may be influenced by the outcome of the administrative proce-
dure. The party in the administrative procedure can also be a body, organization, settlement,
group of people and others who are not a legal person may be parties to the administrative
procedure under conditions under which a natural or legal person may be a party. Represen-
tatives of collective interests and advocates of general public interests, organized in keeping
with relevant regulations, can have the status of parties to administrative proceedings if the
outcome of the administrative proceeding can influence the interests they represent.

The competent national authorities have the status of a party to administrative proceed-
ings within the powers established by law. As for the public prosecutors, they have the right
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to file legal remedies in administrative proceedings when administrative actions violate the
law. As regards provisions envisaged by the Bill on Administrative Procedure which apply to
the right to appeal and which determine who may be a party to the proceedings, a question
may arise regarding their effectiveness in terms of protecting the rights and legal interests of
the subjects that can potentially be parties to the procedure and have the right to appeal, but
are not in fact the ones who have submitted a request for the issuance of the guarantee act
and therefore cannot be regarded as parties to the administrative matter. The point is that
the body does not inform these persons on the initiation of the procedure or issue them a
guarantee, and the outcome of the administrative procedure can affect their rights, obliga-
tions or legal interests. The question arises whether these solutions may infringe some of the
proclaimed basic principles of the general administrative procedure. Since the guarantee act
is issued when special laws on certain administrative matters provide for it is possible to com-
pensate for the vagueness in the said special laws, because - inter alia — they must not reduce
the level of protection of rights and lawful interests of the parties.

In connection with all the previously said about the guarantee act there is a question as
to whether the Bill itself should introduce the guarantee act in all administrative areas or just
create a basis for its introduction in special regulations in certain administrative areas. The
proposed Bill has chosen the latter option. Bearing in mind that this is a new institute, it is to
be introduced gradually and separately for each administrative area, when the authorities are
prepared for this type of activity. Otherwise, it may lead to a situation in which this institute
would be devalued despite its great potential for improving legal certainty. Legislation in a
given administrative area should be first stabilized, so that frequent changes of regulations
would not render the guarantee act meaningless. The above reasons indicate that caution is
recommended when introducing the guarantee act in special regulations.

The fact that the present legal system in the Republic of Serbia, as we have already noted
in this paper, features legal institutes that are in many ways similar to the guarantee act in a
number of specific administrative areas does not mean that at this point we should regard
them as equal to them and the guarantee acts in the way proposed by the Bill. The reasons
of respect for the principle of legality require that following the adoption of the new Law, the
solution existing in special laws should be harmonized with the new law’s provisions on the
guarantee act. On this occasion, among other things, one should take into account the issue
of terminology, so as to ensure that these acts — although envisaged (or about to be provided
for) by special laws — are given the same denominator (guarantee act) instead of using differ-
ent terms (binding information, binding opinion, confirmation) which may imply substantial
differences among them. Disregard of this issue may bring about problems not only in prac-
tice, in the implementation of the regulations, but also in the legal doctrine, when defining
their legal nature.

Solutions that are now contained in the General Administrative Procedure Bill relating to
the guarantee act clearly indicate that it is an act sui generis.

There is no doubt that the guarantee act is one of the acts of the administration. Itis issued
in administrative matters in keeping with the rules of administrative procedure. It is issued in
writing, which means that it is a formal act. The guarantee act shall be issued when provided
for by a special law. It is based on the legal regulation (law). Its foundation in the law consists
in applying the law to a particular case. In other words, there must be a rule of general nature
which empowers the administrative body to issue a guarantee act and this rule has to, gen-
erally, define the contents of the guarantee act, as well as determine the condition, procedure
and form of its issuance. It is important that the issuance of the guarantee act is preceded by a
general legal norm and that there is a prior concretization of the norm in a specific case until
the administrative act is adopted that will specify the primary disposition from the general



LEGAL NATURE AND SIGNIFICANCE OF GUARANTEE ACT
AS PROVIDED FOR IN GENERAL ADMINISTRATIVE PROCEDURE BILL 51

legal norm. In any event, the guarantee act has to be bound by law and this bind stems from
respect for the principle of legality in the work of administration, i.e. from subjecting the
administration to the law.

Since the acts of the administration can be legal and material, the guarantee act can be
regarded as a legal act.’® This actually means that it is a statement of intent with certain legal
effects. Yet its legal effect is somewhat different from the legal effect of an administrative act.
The legal effect of the guarantee act applies to the addressee to whom it is referred as the ad-
dressee thereby receives guarantee and right to require the authority to adopt an administra-
tive act in accordance with the guarantee act. Legal effects of the guarantee act extend to the
issuing body (subject of the administration). In fact, the guarantee act commits the admin-
istrative authority to — upon the appropriate request of the party - adopt an administrative
act of certain contents (in compliance with the guarantee act). Only exceptionally, in cases
expressly provided for, the administrative authority is not obliged to adopt the administrative
act in accordance with the guarantee act. The point of this document is to provide a guaran-
tee that a specified rule of conduct shall apply to the authority in question in future, thereby
eliminating all uncertainty. It actually eliminates legal uncertainty that has so far existed for
the parties. Legal effects of the guarantee act also extend to third parties whose rights, obli-
gations or legal interests may be affected by the outcome of the administrative procedure. It
is therefore not recommended that such persons ignore the existence of the guarantee act.

Similarly to the administrative act, the guarantee act is a separate — specific — act. It is is-
sued in a particular case on the occasion of one life event and it actually provides a guarantee
for the party as to what kind of administrative act will be adopted regarding the administra-
tive matter in question upon request.

The guarantee is an authoritative act because it is brought with the authority, i.e. from the
position of the state authority by the subjects legally authorized to act with a stronger will in
relation to the entity to which the act is addressed in order to protect public interest.

Bearing in mind the fact that the Bill envisages that the guarantee act should be subject to
provisions on the administrative act we can say that of all acts of the administration the guar-
antee act is the most similar to the administrative act in terms of its legal nature, but that they
cannot be equated in terms of either form or contents. This view is supported by the provisions
of the Bill which explicitly stipulate that, in administrative matters, the administrative authority
adopts administrative acts, issues guarantee acts, concludes administrative contracts, under-
takes administrative actions, and provides public services.

This clearly states that there are various forms of administrative actions and that one of
them is the guarantee act, as well as that there are various legal regimens for all of these forms.

Further legal analysis of similarities and differences between the guarantee act and other
forms of administrative actions at this point exceeds the purpose of this paper and would not be
expedient as the solutions outlined in the proposed Law are not final.

CONCLUSION

There is no doubt that the guarantee act is one of the best instruments for achieving as high a
level of legal certainty as possible, and that, as such, it is suitable in our conditions for improving
the level of predictability of business environment.

The guarantee act primarily ensures greater legal security for the parties and at the same
time ensures efficiency and effectiveness in the work of administrative bodies. In fact, the

18 More detail in: R.Markovi¢, Upravno pravo, Beograd, 2002, pp. 247-256.
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issuance of the guarantee act significantly facilities the work of administrative bodies on the
adoption of administrative act. It is facilitated to such an extent that the authority only needs
to compare whether the party’s request for issuing the administrative act in compliance with
the guarantee act is timely and whether the factual situation and legal basis have been con-
siderably changed. The guarantee act reduces the need for filing appeals regarding the given
administrative matter, so that it contributes to unburdening of the second-instance authority,
thereby unburdening the entire administration.

Regardless of the need for reviewing certain specific elements of the legal arrangement
related to the guarantee act in certain separate fields, it is unquestionable that the institute
should be provided for in the Bill and that active support should be extended for the creation
of conditions for its introduction in as many special administrative areas as possible, especial-
ly if we bear in mind the reasons for which this institute of law is introduced into our legal
system and what is expected of it.
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Abstract: Draft Law on Juvenile Criminal Offenders and Protection of Juveniles in
Criminal Proceedings, which should be adopted during 2016, provides for a number
of innovations in the following areas: substantive criminal law applicable to juveniles;
criminal proceedings against juveniles; protection of juveniles as victims in criminal
proceedings, as well as executive juvenile criminal law.

The paper analyzes in detail the new legislation criminal proceedings against juveniles.
Special attention is paid to: the subject-matter jurisdiction of courts; the principle
of substantial truth; expanding possibilities for proceeding in accordance with the
principle of opportunity; inability to enter into a party agreement with a juvenile;
non-application of the rules on direct and cross examination of witnesses and court
experts in a proceeding before a juvenile judge; course of first instance proceedings
against juveniles, as well as the changes in extraordinary legal advice. The proposed
normative solutions eliminate the omissions and deficiencies contained in the current
Law on Juvenile Crime Offenders and Criminal Protection of Juveniles, which entered
into force on 1 January 2006. In this way, the criminal proceedings against juveniles is
significantly improved, which is a necessary prerequisite for effective prevention and
suppression of their criminal behaviour.

Keywords: juvenile criminal law, juveniles, criminal procedure, Draft Law/15, Serbia.

INTRODUCTORY CONSIDERATIONS

Within the general review of criminal legislation, the National Assembly of the Republic
of Serbia adopted the Law on Juvenile Crime Offenders and Criminal Protection of Juveniles
on 29 September 2005 (hereinafter referred to as: Law/05, current law),” which entered into
force on 1 January 2006 and is in place even nowadays, with no amendments adopted in the
meantime. Provisions of Law/05 apply to juvenile perpetrators of criminal offences (under
certain conditions even to persons of legal age when tried for criminal offences committed
as juveniles, as well to persons who have committed a criminal offence as young adults), and
they pertain to substantive criminal law, relevant implementing bodies, criminal proceeding
and enforcement of criminal sanctions against these offenders. Therefore, the Law/05 has
fully regulated the criminal proceedings of juveniles, which has placed Serbia among those
countries that have codified this matter and separated it into a specific whole through a sep-
arate law.’ The Law/05 was a radical turn compared to previous solutions - it set off from the

1 vladimir.vekovic@pr.ac.rs
2 “Sluzbeni glasnik RS”, no. 85/05.
3 Stojanovi¢, Z., Krivicno pravo — Opsti deo, Beograd, 2009, p. 336.
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idea of restoration justice and is developing it consistently; follows new tendencies in science
of juvenile criminal law; it stipulates the possibility of “diversion” of criminal proceedings
(la diversion), and for the first time, application of attendance orders as alternative measure;
gives priority to non institutional treatment and insists on acquiring specific knowledge and
professional development of all players in juvenile criminal justice system.* Specific value of
the Law/05 is its compliance with highest international norms and standards in this area, set
forth in relevant documents adopted under the auspices of the United Nations,’ as well as in
recommendations of the Council of Europe Committee of Ministers.®

There is no doubt that current law, due to its innovative and progressive approach to re-
forms of juvenile justice system belongs to our best laws.” A decade long application and
problems observed in practice indicated however that certain provisions of the current law
need to be additionally specified, with introduction of certain novelties as well. Taking into
account that this requires amendments and supplements of more than a half of provisions
contained in the Law/05, in accordance with Unified Methodological Rules for regulations
development,® it has been concluded that a new law should be adopted to regulate this area. In
accordance with that, Draft Law on Juvenile Criminal Offenders and Protection of Juveniles
in Criminal Proceedings was developed and presented to public in 2015 (Draft Law/15). The
adoption of new law is expected in 2016, upon the completion of public consultations and
appropriate procedure.

Draft Law/15 follows the system of the Law/05, so novelties stipulated for adoption per-
tain to the following: 1) substantive criminal law applied to juveniles; 2) relevant implement-
ing bodies; 3) criminal proceedings against juveniles; 4) enforcement of pronounced criminal
sanctions, and 5) protection of juveniles as injured parties in criminal proceedings.

Subject of further discussion in this paper will include characteristics of new legal regula-
tion of criminal proceedings against juveniles.
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NEW LEGAL REGULATION OF CRIMINAL PROCEEDING
AGAINST JUVENILES

Criminal proceeding against juveniles is a specific criminal proceeding, which means that
criminal proceeding in cases with this age category of perpetrators has a range of specificities
compared to regular (general) criminal proceedings. The main difference between these two
types of criminal proceedings is more favourable criminal proceeding position of juveniles
compared to persons of legal age.” From these basic conclusions, it is derived that our pro-
ceedings against juveniles are appropriate combination of elements of judicial and protection
models, so it can be specifically denoted as modified judicial model."® This model of criminal
proceeding is promoted by the current law, and is also retained by the Draft Law/15.

When it comes to novelties brought into the area of criminal proceedings against juveniles
by the Draft Law/15, specific attention should be paid to the following solutions.

Subject-Matter jurisdiction of courts

Provisions of Article 42, paragraph 1 of the current law set forth that first instance pro-
ceedings against a juvenile are conducted before a juvenile judge and juvenile court bench of
the District Court. This solution is justified by the need to concentrate subject matter juris-
diction in juvenile cases to relatively small number of courts, which enables rational use of
human resources and their professional specialisation. However, since the area is covered by
competence of certain district courts was too large, difficulties commonly faced were related
to collection of information and better presentation of a juvenile’s personality, supervision
over the enforcement of pronounced educational measures and so on.!' In order to enable
overcoming of problems observed in practice, the Draft Law/15 stipulates that first instance
proceedings against a juvenile are conducted before a juvenile judge and competent juvenile
court bench, whether basic or higher, while second instance proceedings are always decided
upon by the Appeal Court (Article 46, paragraph 1, and Article 47). Namely, there was a pre-
vailing opinion that there was no reason to bypass basic courts in first instance proceedings,
and that professional specialisation of court officials in charge of juvenile proceedings can be
implemented without greater difficulties. Besides that, it is rational to retain Appeal Court
as competent one in second instance proceedings, because that enables creation of unified
judicial practice in this area."

Principle of substantial truth

Unlike the current Law on Criminal Proceedings'® where the provision on principle of
substantial truth had been cancelled, Draft Law/15 in its Article 51 explicitly stipulates that
court and state authorities participating in criminal proceedings against a juvenile shall truly
and completely determine the facts which are of importance for making legal and fair deci-
sion. Provision of this article reaffirms the principle of substantial truth in a way specific for
continental-European criminal proceedings. More specifically, this means that all relevant

9 Vekovi¢, V. V,, Postupak pred ve¢em za maloletnike izmedu normativnog i stvarnog, Zbornik radova
Pravnog fakulteta Univerziteta u Pristini sa privremenim sedistem Kosovskoj Mitrovici, Kosovska
Mitrovica, 2014, p. 90.

10 Skuli¢, M., Reforma maloletnickog krivi¢nog prava u Srbiji, Maloletnici kao ucinioci i Zrtve krivicnih
dela i prekrsaja, Beograd, 2015, p. 46.

11 Peri¢, O., Komentar Zakona o maloletnim uéiniocima krivicnih dela i krivicnopravnoj zastiti maloletnih
lica, Beograd, 2007, p. 102; Lazarevi¢, Lj., Gruba¢, M., Komentar Zakona o maloletnim uciniocima
krivicnih dela i krivicnopravnoj zastiti maloletnih lica, Beograd, 2005, p. 94.

12 Skuli¢, M., op. cit., p. 57.

13 “Sluzbeni glasnik RS” no. 72/11, 101/11, 121/12, 32/13, 45/13. and 55/14.
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facts must be surely and truly established, so that factual state taken by the decision as es-
tablished one, is equivalent to what really happened, i.e. what is really in existence." In other
words, only truly established facts can form the basis for legal, proper and fair decision, and
can enable achievement of goal of a proceeding against a juvenile - realisation of his/her best
interest.”

Wider possibilities for proceeding in accordance with the
principle of opportunity

Draft Law/15 stipulates wider possibilities for proceeding according to the principle of
opportunity in criminal prosecutions against juveniles. New solution is very similar to the
current one, but with the extension to possible proceedings according to opportunity of crim-
inal prosecution and when it comes to criminal offences for which the prescribed punishment
is up to eight years imprisonment (currently it is up to five years imprisonment).

In addition, there is newly introduced obligation of public prosecutor to conduct check by
virtue of official duty and in all cases to determine whether proceeding according to principle
of opportunity in criminal proceedings is justified, if criminal offence is of certain severi-
ty. When criminal charges have been filed against a juvenile because of criminal offence for
which fine or up to five years imprisonment is prescribed, or if criminal charges have been
filed against a juvenile who is already under enforcement of sanction or educational measure,
public prosecutor for juveniles shall immediately and by rule, before taking any other action
against the juvenile, and obligatory before submitting the motion for initiation of proceed-
ing against the juvenile to a juvenile judge, explore whether conditions are met to proceed
in compliance with rules pertaining to the principle of opportunity in criminal proceedings
(Article 72, paragraph 1 of the Draft Law/15).

By introducing the duty for public prosecutor to explore possibility of proceeding ac-
cording to the principle of opportunity in criminal prosecution against a juvenile in any case
when in legal terms (according to severity of criminal offence) such proceeding is possible,
and to establish that in his/her official notes, enables on one hand the public prosecutor for
juveniles not to act too routinely with regard to this important question, while on the other
hand creates a part of necessary conditions for wider application of principle of opportunity
in criminal prosecution against juveniles, especially for the application of attendance orders.

Inability to enter into a party agreement with a juvenile

Draft Law/15 excludes possibility to enter into a party agreement with a juvenile, bearing
in mind that contrary solution would be inappropriate for conducting of criminal proceeding
against a juvenile perpetrators of criminal offences. According to provision of Article 65 of the
Draft Law/15, no agreement on confession of criminal offence or agreement on testimony can
be concluded with a juvenile. Ratio legis of this norm is that a juvenile is not a typical party
in criminal proceeding, and taking into account his/her age, he/she cannot take certain obli-
gations anyway based on the statement of his/her legally relevant will in any other situation,
so this naturally should be avoided also in cases of agreements on the confession of criminal
offence or agreement on testimony.

Direct and cross examination of witnesses and court experts
in a proceeding before a juvenile judge

In a proceeding before a juvenile judge no rules of direct and cross examination of wit-

14 Vasiljevi¢, T., Gruba¢, M., Komentar Zakonika o krivicnom postupku, Beograd, 2003, p. 49.
15 Durdi¢, V., Priroda, struktura i principi krivi¢énog postupka prema maloletnicima, Maloletnici kao
ucinioci i Zrtve krivicnih dela i prekrsaja, Beograd, 2015, p. 102.
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nesses and court experts are applied in compliance with the Law on Criminal Proceedings,
but those persons are interrogated by the juvenile judge, and the juvenile, his/her lawyer, pub-
lic prosecutor, as well as parent or foster parent or guardian of the juvenile can, as approved
by the juvenile judge, pose questions to witnesses and court experts. Without prejudice to the
rule of prohibition of direct and cross examination, the juvenile judge can allow for suitable
application of the rule of direct and cross examination of witnesses and court experts, if he/
she estimates that this is justified by reasons of justice, as well as if such procedure is in interest
of the juvenile who has a lawyer (Article 78, paragraphs 4 and 5 of the Draft Law/15). Similar
rules apply in cases when main hearing is conducted in proceedings against juveniles.

Course of first instance proceedings against juveniles

When it comes to the course of first instance proceedings against juveniles, provisions of
the Draft Law/15 are introducing far-reaching novelties. The main change is the cancellation
of preparatory proceeding against a juvenile and conversion of that former first phase of this
proceeding into classic first instance proceeding, when criminal offences are of certain severi-
ty. The main idea is that all necessary actions are conducted in preliminary investigation, and
no prosecutorial investigation can be conducted against a juvenile.

The proceeding starts when public prosecutor for juveniles sends to the juvenile judge a
motion for pronunciation of criminal sanction to a juvenile, in cases when he/she clarified
criminal office in preliminary investigation (if he/she has not previously applied the princi-
ple of opportunity in criminal prosecution), and then the juvenile judge acts as has acted so
far, but he/she will, provided that public prosecutor for juveniles proposed pronunciation of
non-institutional criminal sanction, finalise the entire first instance proceeding and will de-
cide about the subject of the proceeding.

The same as earlier, the decision made by the juvenile judge could suspend the proceed-
ing, whether due to the lack of inexpedience of the criminal prosecution, or due to reasons
for liberating or rejecting verdict in general criminal proceedings, or when the juvenile judge
has pronounced certain criminal sanction to the juvenile. This must be criminal sanction
which is not institutional, and of public prosecutor for juveniles had proposed institutional
criminal sanction, or juvenile judge estimated that pronunciation of institutional sanction is
possible, and then juvenile judge, after sufficiently clarifying the factual state, shall present the
case to the juvenile bench. The composition of the juvenile bench is the same as it has been so
far, but with an important difference, that is, the bench is chaired by the other juvenile judge,
not the one who conducted previous phase of the proceeding. The proposed solution gives
on the one hand potentially great contribution to faster and more efficient course of criminal
proceedings against juveniles, since it avoids unnecessary duplication of work and process
phases, while on the other, it is far fairer and more adequate in criminal process terms and is
fully compliant with practice of the European Court of Human Rights.

The proceeding before the juvenile judge can alternatively be:

1) the only stage of first instance proceeding against a juvenile, i.e. at the same time the
